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In the United states Circuit Court of Appeals, for the Ninth

Circuit.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Plaintiff in Error,f

vs.

A. DINKELSPIEL,

Defendant in Error.

Citation.

To the Defendant in Error, A. Dinkelspiel, and to His At-

torneys Milroy, Hannum & Milroy:

You are hereby cited and admonished to be and ap-

pear at the Circuit Court of Appeals of the United States,

in the city of San Francisco, State of California, on the

5th day of July, next ensuing, pursuant to a writ of errors

filed in the clerk's office of the United States District

Court of the District of Alaska, Second Judicial Division,

wherein Alaska Commercial Company, a corporation, is

plaintiff in error and you, said defendant, are defendant

in error, to show cause, if any there be, why the judg-

ment rendered against said plaintiff in error as in said

writ of error mentioned, should not be reversed and why

speedy justice should not be done to the parties in that

behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 6th day of June, A. D. 1902; also,
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Witness the Honorable JAMES WICKERSHAM,
Judge of the United States District Court of the District

of Alaska, Second Judicial Division, this 6th day of June,

A. D. 1902.

JAMES WICKERSHAM,
United States District Judge for the District of Alaska,

Second Division.

Attest iny hand and the seal of the United States Dis-

trict Court of the District of Alaska, Second Division, at

the clerk's office at Nome, Alaska, the day and year last

above written.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Reed,

Deputy.

We hereby acknowledge service of the foregoing cita-

tion upon us at Nome, Alaska, this Gth day of June, A. D.

1902.

MILROY, HANNUM & MILROY,

Attorneys for Defendant in Error, A. Dinkelspiel.

[Endorsed]: No. SO. In the United States Circuit

Court of Appeals for the Ninth Circuit. Alaska Com-

mercial Co. (a Corporation), Plaintiff in Error, vs. A.

Dinkelspiel, Defendant in Error. Citation. Filed in the

office of the Clerk of the United States District Court,

Alaska, Second Division, at Nome, Alaska, June, 6, 1902.

H. G. Steel, Clerk. C. S. Johnson & A. J. Daly, Attor-

neys for Plaintiff in Error
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Plaintiff in Error,
|

vs.

A. DINKELSPIEL,

Defendant in Error.

Writ of Error.

The President of the United States of America, to the

Honorable JAMES WICKERSHAM, Judge of the

United States District Court for the District of

Alaska, Second Division, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court before you, and between A. Dinkelspiel,

plaintiff and defendant in error, and Alaska Commercial

Company, defendant and plaintiff in error, a manifest

error hath happened to the great prejudice and damage

of said defendant, Alaska Commercial Company, a cor-

poration, as by its said complaint appears:

We being willing that error, if any hath been, should

be duly corrected and full and speedy justice done to the

parties aforesaid, in this behalf command you if judg-

ment be therein given, that then under your seal dis-

tinctly and openly, you send the records and proceedings

aforesaid with all things concerning the same to the
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justices of the United States Circuit Court of Appeals for

the Ninth Circuit, in the city of San Francisco, in the

State of California, together with this writ, so as to have

the same at the said place in said circuit on the 5th day

of July A. D. 1902; that the records and proceedings

aforesaid being inspected, the said Circuit Court of Ap-

peals may cause further to be done therein to correct

those errors what of right and according to the laws and

customs of the United States should be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

this 6th day of June, A. D. 1902.

Attest my hand and the seal of the United States Dis-

trict Court of the District of Alaska, Second Division,

at the clerk's office at Nome, Alaska, the day and year

last above written.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Reed,

Deputy.

The above writ allowed this 6th day of June, A D.

1902.

JAMES W. WICKERSHAM,
Judge of the United States District Court of the District

of Alaska, Second Division.

I hereby certify that a true copy of the original writ

of error issued in the above-entitled action was lodged in
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my office this (Ith clay of June, A. D. 1:902, by, defendant

and plaintiff in error.

[Seal] H. G. STEEL,

Clerk of the United States District Court of the District

of Alaska, Second Division.

By John T. Keed,

Deputy.

[Endorsed] : No. 80. In the United States Circuit

Court of Appeals for the Ninth Circuit. Alaska Commer-

cial Co. (a Corporation), Plaintiff in Error, vs. A. Dinkel-

spiel, Defendant in Error. Writ of Error. Piled in the

Office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska, June 6, 1902. H. G. Steel,

Clerk. By H. C. Gordon Deputy Clerk. C. S. Johnson

and A. J. Daly, Attorneys for Plaintiff in Error.

In the District Court of the United States, for the District of

Alaska, Division No. 2.

A. DINKELSPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Complaint. ,

Comes now the above-named plaintiff and for cause of

action against the defendant, alleges:

1st. That the defendant is a corporation organized

and existing under and by virtue of the laws of the State
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Subscribed and sworn to before me this 17th day of

August, A. D. 1900.

[Seal] W. J. MILROY,.

Notary Public in and for the District of Alaska.

Exhibit "A."

Nome, Alaska, August 17th, 1900.

The Alaska Commercial Company in account with A.

Dinklespiel

:

1900

Jan. 6 To deposit subject to check, cash .... $300 . 00

March 22 To deposit subject to check, golddust

at $16 per oz 483.75

415.00

400.00

484.00

640.00

335.89

340.00

March 22 To deposit subject to check, cash.

Apr. 2 To deposit subject to check, cash

.

Apr. 18 To deposit subject to check, cash.

Apr. 25 To deposit subject to check, cash.

May 8 To deposit subject to check, cash

.

May 8 To deposit subject to check, cash.

May 16 To deposit subject to check, golddust

at $16 per oz 54.00

May 26 To deposit subject to check, golddust

at $16 per oz 605.00

May 26 To deposit subject to draft, cash .... 625 . 00

June 30 To deposit subject to check, cash. .. . 514.00

June 30 To deposit subject to check, cash .... 1,435 . 00

Total deposits subject to check $6,681.64
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Or.

Feb. 20 By cash $100.00

Apr. 27 By cash 110.00

June 19 By cash 1,095.50

June 21 By cash 2,998.50

June 27 By cash 315.00

Aug. 7 By cash 2,012 . 64

Total $6,681.64 $6,681.64

1899

Nov. 23 To deposit for safekeeping, currency. .$240.00

Nov. 23 To deposit for safekeeping, gold coin. . 425.00

Nov. 23 To deposit for safekeeping, golddust,

624, oz., at $16 per oz 1,000.00

1900

Apr. 25 To deposit for safekeeping, golddust

at $16 per oz 2,024.75

May 9 To deposit for safekeeping, golddust

at $16 per oz 313.25

Total deposit for safekeeping $4,003.00

Due A. Dinklespiel $4,003, deposited with said Alaska

Commercial Company for safekeeping.

[Endorsed] : Original. No. 80. In the District Court

of the United States for the District of Alaska, Division

No. 2. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company (a Corporation), Defendant. Com-

plaint. Filed in the United States District Court, Dis-

trict of Alaska, Second Division, August 17, 1900. Geo.

V. Borchsenius, Clerk. F. T. Merritt, Deputy.
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I)i the District Court of the United States for the District

of Alaska, Division No. 2.

A. DINKLEISPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-
PANY (a Corporation), 1

Defendant.
J

Summons.

To The Alaska Commercial Company, a Corporation:

In the name of the United States of America, you are

hereby required to appear and answer the complaint of

the plaintiff in the above-entitled action, within thirty

(30) days of the date of this summons upon you;

And the defendant will take notice that if it fails to

appear and answer, plaintiff will take judgment against

it for the sum of four thousand and three (4,003)

dollars, and interest thereon from the 21st day of June,

1900, at the rate of eight per cent per annum, and the

costs and disbursements of this action.

Witness the Honorable ARTHUR H. NOTES, District

Judge for the District of Alaska, Division No. 2.

Given under my hand and the seal of this Court this

17th day of August, A. D. 1900.

[Seal] GEO. V, BOROBSENIUS,
Clerk of the United States District Court, District of

Alaska, Division No. 2.

By F. T. Merritt,

Deputy.
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United States of America,

District of Alaska. l-ss.

Second Division, i

L

I hereby certify and return that I served the annexed

summons on the therein named defendants by handing

to and leaving a true and correct copy thereof with the

Alaska Commercial Co., O. W. Carlson, manager, person-

ally at Nome in said District on the 18th day of August,

A. D. 1900.

C. L. VAWTER,

United States Marshal.

By W. J. Allen,

Deputy.

[Endorsed] : Original. No. 104. In the District Court

of the United States, for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company, Defendant. Summons. Filed in the

United States District Court, District of Alaska, Second

Division, Aug. 20, 1900. Geo. V. Borchsenius, Clerk.

C. E. Dickey, Deputy.
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In the District Court of the United States for the District

of Alaska, Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY,

Defendant.

Motion to Strike Compiaint from Record.

Comes now the above-named defendant, and appearing

specially for the purposes of this motion, and none other,

objects to the jurisdiction of the Court over the person

of the defendant, and moves that the alleged complaint

on file in said cause be stricken from the records, for the

reason that the same is not subscribed by the plaintiff or

his attorney, and that the same is not verified by the

plaintiff, his agent or attorney, or by any other person,

as will fully appear from a copy of said complaint cer-

tified to be a true copy of the one on file by C. S. Han-

num, one of the attorneys for the plaintiff in said action.

Dated at Nome, Alaska, the 11th day of September,

1900.

OHAS. JOHNSON,

Attorney for Defendant.



vs. .1. Dinkelspiel. 13

[Endorsed] : No. 80. United States District Court, Dis

trict of Alaska, Second Division. A. Dinklespiel, Plain-

tiff, vs. The Alaska Commercial Company, a Corporation,

Defendant. Motion. Filed in the United States District

Court, District of Alaska, Second Division, Sept. 11, 1900,

Geo. V. Borcksenius, Clerk. John T. Reed, Deputy.

In the United States District Court for the District of Alaska,

Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Motion to Strike Out Parts of Complaint.

Comes now the above-named defendant, and moves

the Court to strike out and expunge from the complaint

of the plaintiff filed herein, all that portion of the said

complaint which refers to the alleged deposit by the

plaintiff with the defendant of the sum of $6,681.64 sub-

ject to the cheque of the plaintiff, upon the following

grounds, to wit:

1. That the said sum has been fully and entirely with-

drawn by and repaid to the said plaintiff, and the ac-

count with reference to the same between the plaintiff

and defendant has been balanced, settled and closed, as
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appears from the statements thereof annexed to and

made a part of the said complaint.

2. That all the said matter relating thereto is irrele-

vant to the cause of action attempted to be stated and

set out in the said complaint, and in no manner affects

or has any hearing upon the subject matter of the con-

troversy.

3. That the defendant herein will be prejudiced in its

defense of this action, and the Court embarassed in the

determination thereof, if the said irrelevant and surplus

matter be not stricken from the said complaint.

This motion is based upon the files and records of the

above-entitled court in this action.

OHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed]: No. 80. United States District Court,

District of Alaska, Second Division. A. Dinklespiel,

Plaintiff, vs. The Alaska Commercial Company (a Cor-

poration), Defendant. Motion. Filed in the United

States District Court, District of Alaska, Second Divi-

sion, Sept. 26, 1900. Geo. V. Borchsenius, Clerk.
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In the District Court of the United States for the District

of Alaska, Second Division.

A. DINKLESPIEL,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Amended Complaint.

Comes now the above-named plaintiff, leave of the

Court being first had and obtained, and files this amended

complaint, and for cause of action against the defendant

alleges:

1st. That the defendant is a corporation duly organ-

ized and existing under and by virtue of the laws of the

State of California and as such is doing business in its

corporate name of the "Alaska Commercial Company"

in Nome, in the District of Alaska.

2d. That the said defendant is engaged in carrying

on a general merchandising and shipping business, re-

ceiving deposits of golddust at the rate of $16.00 per

ounce and money, selling exchange, conducting a bank-

ing and safe deposit business at its said place of busi-

ness in Nome, Alaska.

3d. That between the 23d day of November, 1899,

and the 9th day of May, 1900, both days inclusive, the
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plaintiff deposited with the defendant at its said place

of business in Nome, in the District of Alaska, and the

defendant received from the plaintiff goiddust at the

rate of $16 per ounce and lawful money of the United

States, consisting of currency, gold and silver coin,

amounting value in all to the sum of four thousand and

three (4,003) dollars, which said defendant promised and

agreed to pay, deliver and return to the plaintiff on

demand.

4th. That the defendant has failed, neglected and

refused to account for, deliver or to pay over to the said

plaintiff the said sum of $1,003.00 in goiddust, gold and

silver coin and currency, or any part thereof, and now

retains and withholds the same from the plaintiff.

5th. That prior to the commencement of this action,

to wit; on the 21st day of July, 1900, the plaintiff did,

and at divers times since, at Nome, Alaska, has de-

manded from the defendant the payment of the said

several of money and goiddust; that the defendant re-

fused to pay or deliver the same or any part thereof to

the plaintiff, and still retains the possession and refuses

to deliver to the plaintiff two hundred and eight and

five-eighths (208 5-8) ounces of goiddust of the value of

$16.00 per ounce, to wit; of the value in lawful money

of the United States, of three thousand three hun-

dred and thirty-eight (3,338) dollars, and money consist-

ing of currency, gold and silver coin of the value of six

hundred and sixtywfive (665) dollars; making in all a

total value in lawful money of the United States of four

thousand and three (4,003) dollars; that an itemized ac-

count of said deposits and accounts are hereto annexed

and marked Exhibit "A" and made a part thereof.



vs. A. Dinkclspicl. 17

Wherefore, plaintiff demands judgment against the

defendant for the recovery of the possession of said gold-

dust, currency, gold and silver coin, or the value there-

of, to wit, the sum of four thousand and three (4,003)

dollars, and interest therein at the rate of eight per cent

per annum from the 21st day of June, 1900, and costs and

disbursements of this action.

MILKOY, HANNUM & MILEOY,

Plaintiff's Attorneys.

Exhibit "A."

Nome, Alaska, October 27, 1900.

The Alaska Commercial Company, in account with A.

Dinklespiel

:

1899.

Nov. 23 To deposit for safekeeping, currency . . $240.00

Nov. 23 To deposit for safekeeping, gold coin. 425.00

Nov. 28 To deposit for safekeeping, golddust

62 1-2 oz. at $16 per oz 1,000.00

1900.

Apr. 25 To deposit for safekeeping, golddust

at $16 per oz 2,024.75

May 9 To deposit for safekeeping, golddust

at $16 per oz 313.25

Total deposit for safekeeping $4,003.00

Due A. Dinklespiel, $4,003.00 deposited with said

Alaska Commercial Company for safekeeping and inter-

est from June 21st, 1900, at the rate of eight (8) per cent

per annum.
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United States of America,
|

Wss.

District of Alaska. J

I, A. Dinklespiel, being first duly sworn, depose and

say that I am the plaintiff in the above-entitled cause,

and that the foregoing amended complaint is true, as I

verily believe.

A. DINKLESPIEL.

Subscribed and sworn to before me this 29th day of

October, 1900.

[Seal] W. J. MILEOY,

Notary Public for the District of Alaska.

United States of America,
}>ss

District of Alaska.

Due service of the within amended complaint is here-

by accepted in the District of Alaska, this day of

October, 1900, by receiving a copy thereof, duly certified

to as such by W. J. Milroy of Milroy, Hannum & Mil-

ray, attorney for plaintiff.

CHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed] : Original. No. 80. In the District Court

of the United States, for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff,, vs. Alaska. Commer-

cial Co. etc., Defendant. Amended Complaint. Piled

in the United States District Court, District of Alaska,

Second Division, October 29, 1900. Geo. V. Borchsenius,

Clerk. John T. Keed, Deputy.
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In the United States District Court, for the District of Alas-

ka, Second Division.

A. DINKELSPEIL,
Plaintiff,

vs.

ALASKA COMMEECIAL COMPANY
(a Corporation),

Defendant.

Answer.

For answer, to the amended complaint of the plaintiff

filed herein, the defendant alleges:

1. It admits all the allegations contained in para-

graph 1 of said amended complaint.

2. It admits that defendant is engaged in carrying

on a general merchandising and shipping business, but

denies that it is receiving deposits of golddust at the

rate of $16 per ounce, or money; denies that it is selling

exchange, and denies that it is conducting a banking

business. But the defendant admits that it is conduct-

ing a safe deposit business at its place of business in

Nome, Alaska.

3. It denies that between the 23d day of November,

1899, and the 9th day of May, 1900, both days, inclusive,

or at all, the plaintiff deposited with the defendant at

its place of business, in Nome in the District of Alaska,

and that defendant received from the plaintiff golddust

at the rate of $16 per ounce, and lawful money of the
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United States, consisting of currency and gold and silver

coin, amounting in value in all to the sum of $4,003, or

any sum whatever, which defendant promised and

agreed to pay, deliver and return to the plaintiff on de-

mand, except in the manner and form hereinafter stated

in defendant's separate answer.

4. It denies that the defendant has failed, neglected

or refused to account for, deliver or pay over to the said

plaintiff the said sum of $4,003, in golddust, gold and

silver coin and currency, or any part thereof, and denies

that it now retains and withholds the same from the

plaintiff; but defendant alleges the truth to be that all

of the golddust, gold and silver coin and currency ever

received by defendant from plaintiff, in any capacity, has

been fully returned and paid; over to plaintiff, except as

hereinafter stated.

5. Answering paragraph 5 of plaintiff's complaint,

defendant says that it has no information or knowledge

sufficient to form a belief as to whether or not on the

21st day of June, 1900, the plaintiff did demand, and at

divers times since has demanded, from the defendant

the payment of said several sums of money and golddust,

and, therefore, denies the same; denies that defendant

refused to pay or deliver said golddust, gold coin and

currency, or any part thereof, to the plaintiff, denies that

the defendant still retains the possession of and refused

to deliver to plaintiff 208 5-8 ounces of golddust of the

value of $16 per ounce, to wit, of the value of $3,338, in

lawful money of the United States, and money consisting

of currency, gold and silver coin of the value of $065,

making in all a total value in lawful money of the Uni-
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ted States of $4,003; denies that defendant has refused

to deliver and pay over to plaintiff any golddust, cur-

rency, gold or silver coin, which it has ever received from

plaintiff, denies that it has in its possession now any

such golddust, currency, gold or silver coin belonging

to plaintiff, except as in defendant's separate answer

hereinafter stated, and denies that the itemized account

of said deposits annexed to plaintiff's complaint and

marked Exhibit "A" is a true and correct account of

said deposits as will more fully appear by defendant's

said separate answer.

And for a further and separate answer to plaintiff's

amended complaint, the defendant says:

1. That at all the times in said amended complaint

mentioned defendant was in the habit of receiving and

did receive from various persons, for safekeeping, vari-

ous packages, bags and sacks said to contain gold and

silver coin and golddust, and did care for and keep the

same for said depositors and customers of said defend-

ant, for accommodation only, and entirely without hire;

that upon the deposit by said depositors and customers

of said defendant of any such package, bag or sack, it

was the habit and custom of the defendant to issue a

receipt to said depositor acknowledging receipt of said

package, bag or sack, and upon the surrender of said re-

ceipt to deliver to the person so depositing said package,

bag or sack, the package, bag or sack, called for by said

receipt.

2. That at the times mentioned in said complaint, the

defendant received from the plaintiff in accordance with

the above custom and habit of the defendant, certain
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packages, bags and sacks, said to contain currency, gold

and silver coin and golddust; claimed to be of the ag-

gregate value of $4,003; that upon the receipt of said

various packages, bags and sacks the defendant corpora-

tion, through its cashier W. R. Wheaton, made and de-

livered to the plaintiff receipts for said packages, bags

and sacks, which said various receipts are in the words

and figures following, to wit:

Nome City, 11-23-99.

A Dinkelspiel has deposited with the Alaska Commer-

cial Company:

).00 currency,

|425.00 gold coin,

62 1-2 oz. dusti gold,

each in separate packages. Not weighed or counted.

W. R. WHEATON.

Nome, Alaska, Apr. 25, 1900.

Received from A. Dinkelspiel one sack, said to contain

Dollars $2,024.75 at $16.00 per oz. in golddust, for safe-

keeping.

A. C. CO.,

Wheaton.

Nome, Alaska, May, 9, 1900.

Received from A. Dinkelspiel one sack said to contain

Dollars $313.25 in golddust for safekeeping.

A. C. CO.,

Wheaton.

3. That after the receipt of said packages, bags or

sacks, by said defendant, and the issuance and delivery

of said receipts to plaintiff, and between the said 23d
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day of November, 1899, and the 27th day of July, 1900—

the exact times and dates being unknown to this defend-

ant, said plaintiff presented said receipts to said defend-

ant, through its proper officers, and received the various

packages, bags and sacks for which said receipts were

issued and surrendered, and gave to the defendant each

and all of said receipts, which said receipts are now in

the possession of said defendant, that no record was kept

by said defendant or the said Wheaton of the deposit of

said packages, bags or sacks, nor of the time of their

return to plaintiff, except as evidenced by said receipts,

and defendant is unable, because of the death of said

cashier W. R. Wheaton, who died on the 27th day of

July, 1900, to give the exact date upon which said re-

ceipts were returned to defendant and said packages,

bags and sacks were returned to plaintiff.

4. And said defendant further alleges that among

the various packages, bags and sacks so received by de-

fendant from various persons there is now in the posses-

sion of defendant one sack or package supposed to con-

tain golddust, and upon which said package is marked

the name of A. Dinkelspiel; that defendant has never

examined the contents of said bag, and does not know

the contents thereof, but believes the same contains gold-

dust of the approximate value of $2,340; that defendant

believes the said bag or sack is the property of the plain-

tiff, and defendant is ready and willing, and at all times

since the receipt of the same has been ready and willing

to surrender and turn over to said plaintiff said bag or

sack, upon the presentation of defendant's receipt there-

for, and said defendant now brings said package or sack
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into Court, and hereby offers to surrender and turn the

same over to the said plaintiff upon the surrender of the

said receipt, which defendant alleges plaintiff has for

said sack, or upon an order of this Court if plaintiff shall

show that he has lost said receipt or that he does not

now hold or possess the same; that aside from the said

sack, said to contain golddust, the defendant has no

package, bag or sack, nor any golddust, currency, gold

or silver in its possession or under its control, belonging

to the said plaintiff.

Wherefore, the defendant prays that said action be

dismissed, and that it recover its costs and disbursements

herein expended.

CHAS. S. JOHNSON,

Attorney for Defendant.

United States of America,

District of Alaska.
"}

I, Otto W. Carlson, being first duly sworn, depose and

say : That I am the managing agent at the town of Nome

of the defendant corporation, named in the foregoing an-

swer; that I have heard read the said answer and know

the contents thereof; that the same is true of my own

knowledge, except as to those matters therein stated as

on information and belief, and that as to those, I belive

it to be true; that this verification is made by me as

agent, for the reason that said defendant is a corpora-

tion.

OTTO W. CARLSON.
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Subscribed and sworn to before me this 28th day of

November, 1900.

[Seal] J. COUSBY, Jr.,

Notary Public in and for the District of Alaska.

Service of the within answer accepted and receipt of

a copy thereof, on this 28th day of November, 1900, ad-

mitted.

MILROY, IIANNUM, MILROY,

Attorneys for Plaintiff.

[Endorsed]: No. 80. United States District Court,

District of Alaska, Second Division. A. Dinkelspiel,

Plaintiff, vs. The Alaska Commercial Company, Defend-

ant. Answer. Filed in the United States District

Court, District of Alaska, Second Division, Nov. 28, 1900.

Geo. V. Borchsenius, Clerk. By John T. Reed, Deputy.

In the District Court of the United States for the District of

Alaska, Second Division.

A. D1NKLESPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Reply.

Comes now the above-named plaintiff and for reply to

the further and separate answer to plaintiff's amended

complaint

:
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Denies that any knowledge or information sufficient to

form a belief as to whether or not it is the defendant's

habit in receiving from various persons, for safekeeping,

various packages, bags or sacks said to contain gold or

silver coin, currency or golddust, or that the said defend-

ant did care or keep the same for said depositors or cus-

tomers of said defendant for accommodation only, or en-

tirely without hire, or that upon the deposit by said de-

positors or customers of said defendant of any such pack-

age, bag or sack it was the habit or custom of said de-

fendant to issue a receipt to the said depositor acknowl-

edging receipt of said package, bag or sack, or upon the

surrender of said receipt to deliver to the person so de-

positing said package, bag or sack the package, bag or

sack called for by said receipt, and therefore denies the

same.

Denies that at the time mentioned in said complaint

the defendant received from the plaintiff in accordance

with the custom or habit of the defendant as set forth in

defendant's said answer, or any other habit or custom,

certain packages, bags or sacks said to contain currency,

gold or silver coin or golddust claimed to be of the aggre-

gate value of $4,003 or that the said defendant received

said currency, gold and silver coin and golddust in any

other maimer of form or under any other circumstances,

terms, or conditions except as set forth in plaintiff's

amended complaint.

Denies that after the receipt of said packages, bags,

or sacks by said defendant, containing currency, gold and

silver coin and golddust, and the issuance and delivery

of the receipts, set forth in defendant's answer, to plain-
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tiff, or between the 23d day of November, 1899 and the

27th day of July, 1900, or at any other time, or at all;

said plaintiff presented said receipts to said defendant,

through its proper officers, or otherwise, or received the

various packages, bags or sacks, or any of the packages,

bags or sacks, golddust, gold and silver coin or currency

for which said receipts or either of them were issued,

or gave to the defendant each or all or any of said re-

ceipts, but admits that said receipts are now in the pos-

session of said defendant, but alleges that said defendant

received said receipts as hereinafter set forth.

Denies any knowledge or information sufficient to form

a belief as to whether no record was kept by said defend-

ant or the said Wheaton, defendant's cashier, of the de-

posit of said packages, bags or sacks or of the time of

their return to plaintiff, except as evidenced by said re-

ceipts, or that defendant is unable, because of the death

of the said cashier, W. R. Wheaton, to give the exact

date upon which said receipts or any of said receipts were

returned to defendant, or said packages, bags or sacks

were returned to plaintiff and therefore denies the same.

Plaintiff alleges that on or about the 25th day of July,

1900, the plaintiff called upon the defendant at its place

of business in Nome, Alaska, and demanded of defendant

the return to him of $240 in currency, $425 in gold coin,

and 62^ ounces of golddust deposited with said defend-

ant on the 23d day of November, 1899, and the sum of

$2,021.75 in golddust at $16 per ounce, deposited with said

defendant on April 25th, 1900, and the sum of $313.25 in

golddust deposited with defendant on May 9th, 1900; that

thereupon the said W. K. Wheaton, cashier of the said
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defendant, demanded of plaintiff the receipts for said de-

posits; that thereupon the plaintiff handed to said cash-

ier of the said defendant the said receipts, for examina-

tion, together with other receipts; that said cashier, after

receiving said receipts so delivered for examination neg-

lected and refused to deliver said $240 in currency, $425

in gold coin, 62| ounces in golddust, and the golddust of

the value of $2,024.75 at $16 per ounce, and golddust of

the value of .$313.25 at $1G per ounce so deposited as set

forth in plaintiff's amended complaint, and likewise re-

fused to surrender or deliver to said plaintiff said re-

ceipts and that ever since said date the said defendant

has retained said receipts as well as said gold and silver

coin, currency and golddust of the value of $4,003 or to

account in any manner whatsoever therefor.

Plaintiff, for reply to the allegations of defendant as

set forth in its said answer, paragraph 4 of page 5 al-

leges that the defendant never delivered to the plaintiff

any receipt whatsoever for the sack or bag of golddust

alleged by said defendant to be in its possession, marked

with the name of A. Dinklespiel and containing golddust

of the approximate value of $2,340, and denies any knowl-

edge or information sufficient to form a belief as to

whether the defendant is ready or willing, or ever was

ready or willing, or at any or all of the times since the

receipt of the same has been ready or willing to sur-

render or turn over to the said plaintiff said bag or sack

containing said golddust and said golddust upon the

presentation of defendant's receipt therefor, or upon any

other condition, or that defendant now brings said pack-

age or sack into court, or hereby offers to surrender or
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turn the same over to the said plain! ill upon the sur-

render of the receipt or any receipt for said sack contain-

ing said golddust, or upon an order of this Court if the

plaintiff shall show that he has lost said receipt or that

he does not now hold or possess the same, and therefore

denies the same; and denies that aside fromsaid sack said

to contain said golddust, the defendant has no package,

bag or sack, nor any golddust, currency, gold or silver

coin in its possession or under its control, belonging to

said plaintiff, and alleges that said defendant has in its

possession the said several sacks and packages contain-

ing gold and silver coin, currency and golddust as alleged

and set forth in plaintiff's amended complaint.

Wherefore plaintiff demands judgment as prayed for

in his amended complaint.

MILROY, HANNUM & MILBOY,

Plaintiff's Attorneys.

United States or America, 1
' >ss.

District of Alaska.
J

I, A. Dinklespiel, being first duly sworn, depose and

say, that I am the plaintiff in the above-entitled cause

and that the foregoing reply is true as I verily believe.

A. DINKLESPIEL.

Subscribed and sworn to before me this 7th day of

December, 1900.

[Seal] W. J. MILROY,

Notary Public for the District of Alaska.
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United States of America,4,Jss.
District of Alaska.

Due service of the within reply is hereby accepted in

the District of Alaska, this day of December, 1900,

by receiving a copy thereof, duly certified to as such by

C. S. Hannum one of the attorneys for plaintiff.

CHAS. S. JOHNSON,

Attorney for Defendant.

[Endorsed] : Original. No. 80. In the District Court

of the United States for the District of Alaska, Second

Division. A. Dinklespiel, Plaintiff, vs. The Alaska Com-

mercial Company (a Corporation), Defendant. Reply.

Filed in the United States District Court, District of

Alaska, Second Division, December 8, 1900. Geo. V.

Borchsenius, Clerk. By John T. Reed, Deputy.

In the District Court of the United States for the District of

Alaska, Second Division.

A. DINKLESPIEL, \

Plaintiff,
j

vs. /

THE ALASKA COMMERCIAL COM-,

PANY (a Corporation),
|

Defendant./

Verdict.

We, the jury in the above-entitled action, find for the

plaintiff:
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And that he is entitled to recover of and from the de-

fendant two hundred and eight and five-eighths (208 5-8)

ounces of golddust of the value of sixteen (10) dollars

per ounce of the aggregate value of three thousand three

hundred and thirty-eight (3,338) dollars; a quantity of

currency of the value of two huudred and forty (240) dol-

lars; a quantity of gold coin of the United States of the

value of four hundred and twenty-five (425) dollars; the

whole of the value of four thousand and three (4,003) dol-

lars, together with interest thereon from the 21st day of

July, 1900.

R. H. MUMFORD,
Foreman.

[Endorsed]: No. 80. In the District Court of the

United States for the District of Alaska, Second Division.

A. Dinkelspiel, Plaintiff, vs. The Alaska Commercial

Company (a Corporation), Defendant. Verdict. Filed

in the United States District Court, District of Alaska,

Second Division, June 14, 1901. Geo. V. Borchsenius,

Clerk. By H. C. Gordon, Deputy.
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fa the United States District Court for the District of Alaska,

Second Dirision.

A. DINKELSPIEL,
Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-f

PANY (a Corporation),

Defendant.,

Judgment Order.

This action came on regularly for hearing, said parties

appeared by their attorneys, C. S. Hannum and R B.

Milroy, counsel for plaintiff and C. S. Johnson and A. J.

Daly, counsel for defendant. A jury of twelve persons

were regularly empaneled and sworn to try said action.

Witness on the part of plaintiff and defendant were

sworn and examined. After hearing the evidence the

arguments of counsel and the instructions of the Court,

the jury retired to consider of their verdict and subse-

quently returned into court with their verdict signed by

the foreman, and being called answered to their names

and say:

"We, the jury in the above-entitled action find for the

plaintiff and that he is entitled to recover of and from

the defendant two hundred and eight and five-eighths

(208 5-8) ounces of golddust of the value of sixteen dol-

lars (16) per ounce, and of the aggregate value of three

thousand three hundred and thirty-eight dollars ($3,338);
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a quantity of currency of the value of two hundred and

forty dollars (240) and a quantity of gold coin of the

United States of the value of four hundred and twenty-

five dollars ($425) the whole of the value of four thousand

and three dollars (4,003) together with interest thereon

from the 21st day of July, 1900."

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, and upon motion of C. S. Hannum,

attorney for plaintiff, for judgment on the verdict, A. J.

Daly, attorney for the defendant being present in court

;

It is ordered, adjudged and decreed that said plaintiff'

have and recover from said defendant two hundred and

eight and five-eighths ounces (208-5-8 oz.) of golddust of

the value of $16.00 per ounce or three thousand three

hundred and thirty-eight dollars ($3,338.00) the value

thereof, in case the delivery of said golddust cannot be

had, and that the plaintiff also further recover from the

defendant a quantity of currency of the value of two

hundred and forty dollars (240) or the sum of two hun-

dred and forty dollars ($240) the value thereof in case

the delivery of said currency cannot be had and that the

plaintiff also further recover from the defendant a quan-

tity of gold coin of the United States of the value of four

hundred and twenty-five dollars ($425.00) or the sum of

four hundred and twenty-five dollars ($425.00) the value

thereof, in case the delivery of said gold coin cannot be

had; the whole of said golddust, currency and gold coin

of the value of four thousand and three dollars ($4,003)

together with interest thereon at the rate of eight per

cent (80) per annum from the 21st day of July, 1900, and
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costs and disbursements of this action, taxed at

dollars ($——) and that execution issue therefor.

To the rendering and entry of judgment the defendant

duly excepted, which exception was allowed by the

Court.

Done in open court this 17th day of April, A. D., 1902.

JAMES WICKERSHAM,
District Judge.

[Endorsed]: Original No. SO. In the U. S. District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. The Alaska Commercial Com-

pany (a Corporation), Defendant. Judgment Order.

Filed in thej office of the clerk of the United States Dis-

trict Court, Alaska, Second Division, at Nome, Alaska,

April 23, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

In the United States District Court, for the District of Alas-

ka, Second Division.

A. DINKELSPIEL, \

Plaintiff,
i

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant. /

Bill of Exceptions.

Be it remembered that on the 13th day of June, 1901,

at a stated term of said Court, begun and held in the
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city of Nome, District of Alaska, before the Honorable

ARTHUR H. NOYES, District Judge, this cause came
on regularly for trial; plaintiff appearing in person and

by his attorneys, Messrs. Hannum, Milroy & Hannum,
and the defendant appearing by its attorneys, Messrs.

Charles 8. Johnson, and Alfred J. Daly, and a jury hav-

ing been duly empaneled and sworn to try said cause,

the following proceedings were had, and the following

exceptions were taken thereto by the defendant, which

exceptions were allowed by the Court:

A. DINKELSPIEL, being called as a witness on his

own behalf testified, among other things I have

resided at Nome, since August 14th, 1899. My business

is that of a merchant. I have known the Alaska Com-

mercial Company at Nome since my arrival, and it has

been engaged in the general merchandise business dur-

ing the time I have lived in Nome and was engaged in

some banking business. During the time I have lived

in Nome I have bought some merchandise from the Alas-

ka Commercial Company, and have deposited my money

there. I made my first deposit with the company in No-

vember, 1899. I deposited, at that time with Mr. Whea-

ton, the cashier of the company, $11,665, which consisted

of currency, golddust and gold coin; Mr. Wheaton re-

ceived this in the office of the company and gave a re-

ceipt for that amount. Plaintiff's Exhibit "A" identi-

fied by the witness as the receipt given him by Wheaton

on November 23d, 1899, at the time he made the deposit

was then offered in evidence by plaintiff and received

and read, and is in the words and figures as follows, to

wit:
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(Testimony of A. Dinkelspiel.)

Plaintiff's Exhibit "A."

Nome City, 11-23-99.

"$1,665.00

A. Dinkelspiel has deposited with the Alaska Com

mercial Comp:

$240.00 in currency,

425.00 Gold Coin,

61 1-2 oz. of golddust.

each in separate packages, not weighed or counted.

W. R WHEATON."

Exhibit "A" is in my handwriting, except the words

"Not weighed or counted," and the signatures which

are in the handwriting of Mr. Wheaton. I took the curren-

cy to the store in an envelope and Mr. Wheaton counted

the currency before he delivered me the receipt. I took

the gold coin there in a small buckskin sack; there was

$425 in gold coin, which Mr. Wheaton counted before he

signed the receipt. I took the golddust there in a buck-

skin sack. I took three packages altogether there. Mr.

Wheaton weighed' the golddust. T wished it weighed as

I was making the deposit. T had weighed it before, my-

self and T wished him to weigh it also when V made the

deposit to see what it amounted to in the bag. I wanted

him to weigh it also. I said "That was just what T

made it." T saw him weigh the golddust. The value of

the golddust was $1,000 at $16 per ounce. After I had

delivered these packages to Mr. Wheaton. he put them

in the safe in the vault. I made all three of these de-

posits with the defendant for safekeeping, and they were
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(Testimony of A. Dinkelspiel.)

received by the defendant for safekeeping for the plain-

tiff.

The next time I made a deposit with the company was

in April of the next year.

Witness was then handed Plaintiff's Exhibit "B,"

which was stated by him to be a receipt for $2,024.75 of

golddust deposited for safekeeping, which Mr. Wheaton

on behalf of the Alaska Commercial Company issued to

him. I made the deposit with the company on April

25th, 1000; this deposit amounted to $2,024.75, and when

I made the deposit I got a receipt which Mr. Wheaton is-

sued, and gave it to me after I had made this deposit. I

took the golddust there in a buckskin sack, which I left

with the golddust in it.

Plaintiff's Exhibit "B" was then offered in evidence

by the plaintiff and received and read to the jury, which

is in words and figures as follows:

Plaintiff's Exhibit "B."

Nome, Alaska, Apl. 25, 1900.

Received of A. Dinkelspiel one sack said to contain

$2,024.75 at $10 per oz. in golddust for safekeeping.

A. C. CO.,

Wheaton.

That some time in May I made another deposit there

for safekeeping.

Witness was then handed Plaintiff's Exhibit "C,"

which he stated was the receipt for $313.25 golddust for

safekeeping. I got this receipt from the Alaska Com-

mercial Company; Mr. Wrheaton gave it to me for a de-
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(Testimony of A. Dinkelspiel.)

posit of golddust which I made at the time. This de-

posit was |313.25 in golddust. I took it there in a small

buckskin sack. This is for the golddust I delivered to

Mr. Wheaton and he issued me the receipt (Plaintiff's

Exhibit "0.")

Exhibit "C" was then offered in evidence by plaintiff

and received and read to the jury, and is in words and

figures as follows, to wit:

Plaintiff's Exhibit "C."

Nome, Alaska, May 9, 1900.

Received of A. Dinkelspiel one sack said to contain

1313.25 in golddust for safekeeping.

|
A. C. CO.,

Wheaton.

I never received any part of the money or golddust

from the Alaska Commercial Company, or any other per-

son, which I deposited with the Alaska Commercial

Company for safekeeping.

In July, 1900, I asked the company for this money and

golddust; at that time I saw Mr. Wheaton. Prior to the

21st day of July, 1900, I had never given these receipts

to the Alaska Commercial Company, but they had been

in my possession up to the time I delivered these receipts

on July 21st, 1900, to Mr. Wheaton; at that time I asked

him to give me two drafts, one for $2,000 and one for

$2,003 for use in my business, which drafts were to be

issued on San Francisco. At that time I took the re-
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(Testimony of A. Dinkelspiel.)

ceipts to the Alaska Commercial Company's store and

told Mr. Wlieaton what 1 wanted, that I wanted two

drafts on San Francisco, that 1 had there on account of

safekeeping. I then delivered my receipts to Mr. Wliea-

ton. I did not receive the drafts or any part of the money

or golddust there for safekeeping from Mr. Wheaton. I

asked him for the drafts, but he took the receipts and

never handed me anything back for them, except a re-

ceipt for the balance of my open account which was sub-

ject to check. I did not have possession of said receipts

since the 21st day of July, 1900, since that time. That

all that Mr. Wheaton gave me was a receipt for the gold-

dust and the balance on my check account. I saw Mr.

Wheaton the last time at the defendant's store on July

21st, 1900, the day of the week being in my opinion Satur-

day. I handed my receipts to Mr. Wheaton in the cash-

ier's office of the defendant's store wThich was in the rear

of the store on said July 21st, 1900. Mr. Wheaton

handed me the receipt and while I wras adjusting my
spectacles he walked out of the office. At that time I

was standing near the front part of the desk towards the

door. I did not know where Mr. Wheaton went to, and

I stayed there about the office for at least two hours I

think, waiting for him to come back. I asked the ' ;

keeper if he knew where Wheaton went to, the book-

keeper in my opinion was Mr. Adcock, I asked every per-

son I saw about him. I stayed there the whole after-

noon, thinking that I would see him, but no one seemed

to know where he was. I never saw him after that.
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(Testimony of A. Dinkelspiel.)

My clerk, Hugo Piatt, saw these receipts in my pos-

session on the 21st day of July, 1900, and I told him to

make a copy of them.

A paper was then handed witness which was after-

wards marked Plaintiff's Identification "D" and was in

words and figures as follows, to wit:
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(Testimony of A. Dmkelspiel.)
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(Testimony of A. Dinkelspiel.)
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(Testimony of A. Dinkelspiel.)

Q. Examine that paper, Mr. Dinkelspiel, and state

if }ov kiiow what if is?

A. It is a copy of the receipts.

'i. Made by whom?

(Defendant objects to this question upon the ground

that it is immaterial, irrelevant and incompetent, and

not the best testimony. The evidence of the party him-

self, who is purported to have made the paper being the

best testimony. Which objection was overruled by the

Court to which ruling of the Court the defendant duly ex-

cepted, which exception was allowed by the Court.)

A. Made by Hugo Piatt.

Q. At whose request was the paper made?

(The same objection to this question as to the above

question, made by defendant and overruled by the Court

to which ruling of the Court the defendant duly excepted,

which exception was allowed by the Court.)

A. At my request.

Q. State whether or not at the time he had these

papers marked Plaintiff's Exhibit "A," "B" and "0" from

which to make this copy?

(To which question the defendant objected on the same

ground as above stated, which objection was overruled

by the Court, to which ruling of the Court the defendant

duly excepted, which exception was allowed by the

Court.)

A. Yes, sir.

(That paper referred to was then marked for identifica-

tion Plaintiff's Identification "D.")
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(Testimony of A. Diiikelspiel.)

After I could not find the cashier, Mr. Wheaton, I

made a demand for my money on Mr. Carlson, who is at

present the manager of the Alaska Commercial Com-

pany, I could not say who was the manager of the com-

pany on the 21st day of July, 1900, before that time the

manager was Mr. Pope, but I was informed that Mr.

Pope was relieved, they said he was out of the company.

I never received from the Alaska Commercial Company

any part of the golddust, gold coin or currency deposited

by me with the Alaska Commercial Company, for safe-

keeping.

Cross-Examination.

When I took the first golddust, gold coin and currency

to the Alaska Commercial Company's store, before leav-

ing the office, I weighed the golddust and counted the

currency and gold coin, I drew up the receipt marked

Plaintiff's Exhibit "A" before going to the company's

store and also made a memorandum in a book which I

called a day-book, the entries made in the day-book were

copied in the ledger, I sometimes put down the amount of

the deposit before leaving home and sometimes I did

not, sometimes I weighed the golddust at home and some-

times I did not, consequently it may be I did not put

it down in my book until I would take the weights at

the store of the Alaska Commercial Company, and some

times I did not put the amount down until I went back

home from making my deposit and had the receipt.

This ledger was kept by me and contained all the small

accounts of my business at Nome, and in witness' opin-

ion his larger accounts, also.
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(Testimony of A. Dinkelspiel.)

A demand was made by defendant for the production

of the ledger spoken of above, and witness was ordered

by the Court to produce the same. After opportunity be-

ing given the witness to produce said book, witness ap-

peared with three day-books, called by him counter-blot-

ters, and a small book marked "Petty Journal and Ledg-

er," and reported that he was unable to find the ledger

for which demand was made. These books were exam-

ined in open court by defendant's attorneys and the plain-

tiff also was examined as to' the entries contained there-

in, having reference to the transactions between the

plaintiff and defendant. The pages containing these en-

tries were introduced in evidence by defendant and were

read to the jury. The entries on page 2, 4 and 5 of the

"Petty Ledger and Journal" were also introduced in evi-

dence by the defendant for the purpose of comparison

with the counter-blotters, a copy of which pages being

as follows:

Dr.

"2 Alaska Commercial Co. To safekeeping (Receipts)

1809

Nov. 25

Currency $210.00

Gold coin 425.00

Golddust (624J 1,000.00 $1,065.00

1000

April 25 Golddust Safekeeping Receipts 2,024.75

May GolnVlust Safekeeping Receipts 313.25

$4,003.00
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(Testimony of A. Dinkelspiel.)

Page 4.

4 Dr.

1900 Alaska Commercial Co. To deposit receipts.

Jan. To cash $300.00

Mar. 22 To dust gold 483.75

Mar. 22 To cask 445.00

April 2 To cask 400.00

April IS To cask 484.00

April 25 To cask 640.00

May 8 To dust gold 335.89

May 8 To cask 340.00

May 16 To dust gold 54.00

May 26 To dust gold 605.00

May 26 To cask 625.00

June 30 To cask 514.00

June 30 To cask 1,435.00

$6,681.64

Page 5.

1900. Cr.

(Transfer from p. 3.)

Alaska Commercial Co.

Feb. 26 By Cask (Miller) order 150.00

Apr. 27 By Cask (Piatt) order 110.00'

June 19 By Cask (Kidston) 1,095.50

June 27 By Cask (Gosling L. C. order) 315.00

July 19 By Cask Self (Seattle) . 998.50

July 21 By Cask Self G. D 2,012.64

$6,681.64



vs. A. Dinkelspiel. 47

(Testimony of A. Dinkelspiel.)

i

That witness surrendered the receipts which have been

introduced in evidence together with nine other receipts

to Mr. Wheaton on the 21st day of July, 1900, these nine

receipts pertained to my open account with the company,

the total amount of these nine receipts was six thousand

and some odd dollars; the balance of my open and check

account on July 21st, 1900, was $2,012.61, which has been

settled in full since said date. That while I was check-

ing against my open account I retained all my receipts.

Mr. Wheaton did not require me to surrender a receipt

every time I drew any money and when I drew money I

gave him a personal receipt and retained the old one.

The reason I came to surrender all the receipts on

July 21st, 1900, was that Mr. Wheaton told me on July

19th, that the next time I drew my money I would have

to bring all of the receipts and that my account would

then be straightened up.

HUGO PLATT, a witness on behalf of the plaintiff,

testified among other things:

I have resided in Nome since July, 1899. I am working

for Mr. Dinkelspiel, clerking for him in his store, and

have been working for him in that capacity since July,

1899. I was in his employ on the 21st day of July, 1899.

Plaintiff's Identification "D" was then handed witness,

and witness said: It is in my handwriting; that at the

time I made Plaintiff's Identification "D'' I had Plain-

tiff's Exhibits "A," "B" and "C" in my possession, I

made Identification "D" on July 21 st, 1900, in Mr.
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Dinkelspiel's store at his request. I got the three re-

ceipts, Plaintiff's Exhibits "A," "B" and "C" from Mr.

Dinkelspiel on that day some time about noon or before

noon, and had them in possession about ten minutes, I

then returned them to Mr. Dinkelspiel and returned him

also at the same time nine more receipts of his open or

check account and I gave Plaintiff's Identification "D"

to Mr. Dinkelspiel also, and he went down to the Al-

aska Commercial Company to get some money.

Cross-Examination.

I do not know that he went to the Alaska Commercial

Company personally. Mr. Dinkelspiel told me he was

going down to the Alaska Commercial Company and I

saw him come back with some money; he brought back

approximately about $2,000 or a little over. Mr. Dinkel-

spiel told me that Mr. Wheaton demanded all the re-

ceipts back, and he told me I should copy all of the re-

ceipts and I simply made a list of the receipts.

Mr. Dinkelspiel had other memoranda of his deposits

in his counter-book, which were transferred to a ledger

account, and I have seen entries of deposits made by Mr.

Dinkelspiel with the Alaska Commercial Company, in

this ledger, but I do not know where this ledger is now.

Q. By Mr. JOHNSON, Defendant's Attorney.—Did

you ever foot up these accounts made by Mr. Dinkelspiel

in this ledger?

Mr. MILKOY.—We object to going into the contents of

this ledger, or any further inquiry into this ledger.
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The COURT.—This is cross-examination, pure and

simple, and you will have to make him your witness if

you go into the accounts in this ledger, as there is noth-

ing to warrant your going this far, Judge. I think the

testimony is taking a wider range than the rules of cross-

examination will permit, and you can make him your

witness if you like.

Mr. JOHNSON.—I think the Court is correct, so far as

the cross-examination is concerned. I will have to make

him my own witness, which we will do, and I would like

the Court to direct the witness that we desire to call him

when our case comes on. That is all for the present.

That thereupon the Court directed said Hugo Piatt to

remain in the courtroom in order that the defendant

might call him as a witness for the defendant.

That the defendant did not call or offer to call the said

witness Hugo Piatt as their witness after the plaintiff

rested their case, nor at any time during the trial of the

cause.

Plaintiff thereupon rested. .

Mr. COLIN BEATON, a witness called on behalf of

th" defendant, testified among other things, as follows:

I have lived in Nome, Alaska, since September, 1899;

from the 25th day of November, 1899, until November,

1900, 1 was in the employ of the Alaska Commercial Com-

pany; I had charge of the store at first and subsequently

about June 1st, 1900, I was made assistant agent of the

company at Nome.
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(Testimony of Mr. Colin Beaton.)

I have known Mr. Dinkelspiel, the plaintiff, since Sep-

tember, 1899; between November, 1S99, and June, 1900,

I have seen Mr. Dinkelspiel repeatedly in the store and

during that period he was a patron of the store and made

his purchases usually of me; that during the same pe-

riod of time Mr. Wheaton was acting as the cashier of the

company.

Mr. Wheaton was taken ill on the night of July 22d,

1900, and died July 27th. 1900.

Mr. Carlson became agent of the Alaska Commercial

Company at Nome on July 4th, 1900, and has been act-

ing as such continuously ever since that time to the pres-

ent time.

On two or three occasions I have seen Mr. Dinkelspiel

making deposits with the company, I believe it was some

time in November, 1899, that he came to the store the

first time and made a deposit, but I do not remember the

sum in gold or dust, but I remember that there was a

good part of it in golddust, for I was in the office talk-

ing to Mr. Wheaton and while I was there Mr. Dinkel-

spiel came in to make this deposit, he said he wanted to

leave it for safekeeping and Mr. Wheaton told him that

was all right so long as the company had room he could

leave it there if he wanted to; Mr. Dinkelspiel then asked

Mr. Wheaton to weigh it and Mr. Wheaton told him that

he did not weigh safekeeping deposits, but Mr. Dinkel-

spiel asked him as a favor to weigh it, as his scales were

small, and as Mr. Wheaton had good scales there, ho said

all riffht he would weigh it for him and so he went ahead

and weighed it; there was some slight difference between
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Mr. Dinkelspiel's weight and the weight as given him by

Mr. Wkeaton, but I could not tell now what the differ-

ence was, I only remember of Mr. Dinkelspiel asking him

to weigh it for him as a favor.

The following question was then asked witness on be-

half of the defendant:

Q. "What at that time, if you know, was the system

or practice of the company with reference to keeping

packages for safekeeping as to the amounts stated in the

receipts?"

(To which question the attorneys for plaintiff obiected

as immaterial, irrelevant and incompetent, and which ob-

l^ctin-n of th« nnrt of the plaintiff was sustnined by the

Court, to which ruling of the Court the defendant ex-

cepted, which exception was allowed.)

The following question was then asked of witness on

bolmlf of the defendant:

O. "Do you know what charges, if any, were made

bv the company on packages kept there for safekeeping?"

(Which question was objected to by attorneys for

plaintiff on the ground that the same was irrelevant, in-

competent and immaterial. They admit they got these

packages and they have not alleged any charges nor claim

in regard to charges at all in their answer, hence this is

immaterial. Which objection wos sustained by the

Court, and to which ruling of the Court the defendant

duly excepted, which exception was allowed by the

Court.)

Witness further testified that the packages or boxes

which were deposited with the company for safekeeping
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were kept in two strong boxes, express messenger boxes,

the same as they carry on a train, in two large compart-

ment safes.

Mr. O. W. CARLSON, a witness on behalf of the de-

fendant testified among other things as follows:

I am the agent of the Alaska Commercial Company,

and have been such agent since the 4th day of July, 1900;

I have been in charge of the defendant company's busi-

ness at Nome from that date until the present time; my

duties as such agent are the general supervision of the

company's property at Nome, the business and the em-

ployees of the company, and so forth.

That on the 21st day of July, 1900, Mr. Wheaton was

in the office of the company on that day; I was around

and about the office and the store and sometimes I went

down to the wharf, but I spent most of my time in the.

store and office. I did not see Mr. Dinkelspiel in the

store or office on July 21st, 1900; my office is at one side

of the cashier's office and I was in there a good part of

the clay; I did not notice Mr. Dinkelspiel in there; if Mr.

Wheaton had not been in the store I would have noticed

it and missed him, and I would have made inquiry for

him. I saw Mr. Wheaton in the store during the after-

noon and I saw him when we left the store, for we left

together and I left Mr. Wheaton at the company's mess-

house about six o'clock.

The next time I saw Mr. Wheaton he was ill, and Mr.

Wheaton was not in the store on July 23d, and was never

in the store again from tbnt time until his death.
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Mr. Dinkelspiel first called my attention to his claim

that the company had pouches of his which they refused

to deliver sometime after Mr. Wheaton died, and told

me that he had some gold sacks that he had placed with

the company for safekeeping, but Mr. Dinkelspiel did not

say at that time how many gold sacks he had with the

company. I told him when he mentioned this that I

would see about it and would see that it was attended to

and I went and asked the bookkeeper and he told me

that we had one sack. I then showed this sack to Mr.

Dinkelspiel, and Mr. Dinkelspiel said he should have an-

other one, and I made inquiry and this was the only one

I could find in our possession. Mr. Dinkelspiel said his

other sack contained about $300 or something like that

which was coin. When Mr. Dinkelspiel made inquiry

about this sack he also inquired about his receipts and

said he had delivered the receipts to Mr. Wheaton in

order to have him compare the accounts; at that time, I

asked himl why he did not get his receipts back, as they

belonged to him, he told me Mr. Wheaton would not

give them back, and I told him that those receipts be-

longed to Mr. Dinkelspiel and he should have got them

back and if he had come to me I would have seen he

would have got them back. I also asked him why he

did not come to me during Mr. Wheaton's illness and

speak to me about it; that I probably might have had an

opportunity to speak to Mr. Wheaton.

Cross-Examination.

Mr. Dinkelspiel came to see me after Mr. AVheaton's



54 The Alaska Commercial Company

(Testimony of Mr. O. W. Carlson.)

death; I am sure about that because I stated to Mr.

Dinkelspiel at that time why he did not come while

Mr. Wheaton was alive, and that I should have insisted

in getting to speak with him, and possibly we might have

been able to speak to Mr. Wheaton and do something for

him.

I have no recollection of knowing Mr. Dinkelspiel, be-

fore he came to see me the time he came to see me about

the gold sack and the gold deposited with us, and said

he had handed the receipts to Mr. Wheaton to compare

the accounts, and that Mr. Wheaton had not given them

back again and not given him the deposits.

I had the bookkeeper search the vaults of the company

for the deposits that Mr. Dinkelspiel claimed and only

one sack was found; I also instructed the bookkeeper

and the cashier to look for the receipts, because 1 could

not find them. In a day or two the cashier reported to

me that the receipts were found; these receipts were

found in the cash drawer, and were in the till between

the under part of the drawer under the cash drawer in

an envelope, which envelope contained only three re-

ceipts; they were found there by Mr. Thorn.

Kedirect Examination.

When 1 took charge of the store for the company the

packages left with the company for safekeeping were

kept in two strong boxes in the/ office in a compartment

safe, but as the safe was small after we had built the

vaults, these packages were removed to the vault for the

safe would not hold all the packages and the business of
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the company at that time, and when we had built the

vaults these two strong boxes were removed to the vault.

The vault was finished sometime between the 22d and

30th days of July, 1900.

Witness O. W. CARLSON, recalled in chief, testified

among other things, as follows:

That a sack containing golddust which was produced

and exhibited before the jury was the sack of golddust

of Mr. Dinkelspiel's that he had formely testified to as

having been found by the bookkeeper when he had told

him to make a search for Mr. Dinkelspiel's deposits.

It was stipulated in open court by and between the

plaintiff and defendant that the contents of this sack

was golddust of the value of $2,336.50, at $16 per ounce.

That the sack was exactly in the same condition as

when it was found. That golddust taken by the com-

pany on an open account was taken by the company at

$16 per ounce, and placed in sacks and the person was

given a credit for so much golddust in sacks at $16 per

ounce; this golddust was put from the original sacks or

in the sack it came in and put in our own sacks, we had

then purchased the dust. Golddust that was deposited

and left on deposit for safekeeping was left in the orig-

inal sack, in the same sack that it was brought to the

company in. as we had nothing to do with the contents

of these sacks.
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Mr. CHAS. G. THORN, CHAELES ADCOCK and

FREDERICK L. BATES, were called and sworn on be-

balf of the defendant and testified as to the whereabouts

of Mr. Wheaton on July 21st, 1900.

The evidence being concluded, the case was argued by

counsel for plaintiff and defendant. During the course

of the argument Mr. Hannum, one of the attorneys for

the plaintiff, in closing the argument to the jury, for

plaintiff, stated in substance that the testimony of Hugo

Piatt and Mr. Dinkelspiel as to having in his possession

on July 21st, 1900, the receipts hereinbefore referred to

as Plaintiffs Exhibits "A," "B," and "C" was confirmed

and corroborated by reason of Hugo Piatt having made

the paper hereinbefore known, and referred to as Plain-

tiff's Identification "D," which said Identification "D" he

also stated, was in evidence in this case and was an ex-

hibit; to which remarks of the plaintiff's counsel defend-

ant objected on the ground that said Plaintiff's Identifica-

tion "D'' was never introduced in evidence, and was

never received in evidence and was not an exhibit in the

case.

By the COURT.—The Court remembers that the paper

marked Plaintiff's Identification "D" was offered and

received in evidence without objection.

Whereupon the objection of defendant was overruled

by the Court, and over defendant's objection plaintiff's

counsel was allowed to proceed in his remarks and to

comment upon said Plaintiff's Identification "D" as an

exhibit and as being a part of the evidence of the case,

and to exhibit the same to the jury and to read extracts

therefrom. To which ruling of the Court the defendant
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excepted, which exception was allowed. Both parties,

at the commencement of the trial requested the Court

to instruct the jury in writing and the defendant duly

presented the following instructions in writing and re-

quested the Court to give them

:

"I. A bailment is a delivery of a thing in trust for

some special object or purpose, upon a contract ex-

pressed or implied to conform to the object or purpose

of the trust.

Bailments are properly divisible into three kinds:

1. Those in which the trust is exclusively for the bene-

fit of the bailor, or of a third person.

2. Those in which the trust is exclusively for the bene-

fit of the bailee; and

3. Those in which the trust is for the benefit of both

parties, or one of them and of a third party.

In bailments of the first class (those for the exclusive

benefit of the bailor) only slight care is required of the

bailee, and the bailee is liable, in case of loss of the

property only if he has acted with gross negligence in

regard to it.

In bailments of the second class the bailee is required

to use ordinary care, and is liable for ordinary negli-

gence; and in those of the third class, the bailee is re-

quired to use the highest care, and is liable for slight

negligence." i

"II. The deposit of golddust in controversy in this

action by the plaintiff with the defendant constituted a

bailment of the first class, and the defendant will be lia-

ble to the plaintiff for the loss of the property it is

shown to have acted in a gross negligent manner in ref-
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erence to it; otherwise the defendant is not liable. But

what is care or negligence of a particular degree in re-

gard to certain property is a question of fact depending

upon the nature and value of the property, the customs of

trade and the course of business in regard to it, the dan-

ger of loss and other circumstances of the case."

"III. Negligence is not to be presumed. It is a ques-

tion of fact, to be established by the evidence, as are

other facts and the onus of establishing it is on the

party who alleged its existence. The defendant is bound

to show that it used some care in its custody of the prop-

erty. And if it shows that it dealt with it in the usual

manner of dealing with property of that character the

plaintiff cannot recover for its loss."

After the argument of counsel the Court instructed the

jury as follows:

Gentlemen of the jury.—In this action the issue is a

single one, there being but one question for you to de-

termine; that is whether or not the defendant has ac-

counted for, returned or paid back to the plaintiff gold-

dust, currency and gold coin deposited with the defend-

ant for safekeeping, as alleged in the complaint.

The defendant admits receiving the golddust, gold coin

and currency, and for a defense to the claim of the plain-

tiff answers that the same was returned and paid back

to the plaintiff.

The burden of proof is upon the plaintiff, and it de-

volves upon him to show, by a fair preponderance of the

evidence, the material allegations of said complaint.

Where the evidence is contradictory the finding or ver-
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diet of the jury should be according to the preponder-

ance of the evidence.

You are the judges of all questions of fact, and of the

effect and value of the evidence addressed to you. This

power of judging of the effect of the evidence is not

arbitrary but to be exercised with legal discretion, and

in subordination to the rules of evidence.

You are not bound to find in conformity with the dec-

larations of any number of witnesses who do not produce

conviction in your mind as against a lesser number, or

against a presumption, or other evidence, satisfying to

your minds.

Y
T
ou are instructed that it is a rule of the law of evi-

dence that if a party to an action has it in his power to

produce upon the trial evidence upon a material matter

in controversy, and withholds and does not produce such

evidence, the withholding of such evidence raises a pre-

sumption that if produced it would be unfavorable to the

party so withholding and refusing to produce it.

If you believe any part of the testimony of any wit-

ness who has testified in this action to be willfully false,

you may distrust such witness in any other part or parts

of his testimony, and in the exercise of a wise discretion,

the whole of his testimony may be totally disregarded in

the consideration of what, if any, weight it should be

given in arriving at your verdict.

In determining the value to be given to the testimony

of any one witness you should take into consideration the

interest, if any, he has in the event of the trial ; the op-

portunity he has had to know the facts and circum-

stances to which he has testified; the consistency or in-
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consistency of his testimony, the probability or want of

probability of the story told, together with the conduct

and the general demeanor of the witness upon the stand.

You have a right to consider as an element in this

case in arriving at your verdict as practical men the gen-

eral and ordinary course of business transactions; the

usual and ordinary way and manner in which men of

business transact their business and affairs, protect their

business interests and property, or secure their demand.

As a rule it is presumed that where affairs and things

are shown to have been done in the usual and customary

way in the course of business, that similar affairs and

things are done in the same manner; and -it is a presump-

tion that you may take into consideration in considering

the testimony as a whole given here, where the claim is

that the usual course of business was departed from, and

the evidence must be such as to overcome that presump-

tion.

Possession on the part of the defendant of receipt?

given by it, raises the presumption that the property de-

scribed by them was returned to plaintiff at the time

the receipts were returned and came into the possession

of the defendant, and such presumption must be over-

come by the plaintiff.

This action is brought, gentlemen, for the recovery of

three special items, three deposits made by the plain-

tiff with the defendant for safekeeping.

It is admitted that the three articles were received;

that the three packages were received by the defendant,

but it is put in issue here as to whether the amounts

claimed by the plaintiff is the true amount.
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If you are satisfied that the amount of golddust so

deposited by plaintiff with the defendanl was the amount

of two hundred and eight and live-tenths ounces; that

the defendant received the same for safekeeping, and

that, it has not been returned to the plaintiff, then your

verdict should be for the plaintiff, for the return of the

property, or in case it cannot be returned, for its value

at the) rate of sixteen dollars per ounce, which the testi-

mony in this case shows without contradiction was its

value.

The second item claimed is an envelope containing cur-

rency to the amount of two hundred and forty dollars.

If you are satisfied from the evidence that the envelope

contained two hundred and forty dollars, as testified to

by plaintiff, and that the envelope with its contents has

not been returned by defendant to plaintiff, your verdict

should be for the plaintiff, for the return of the envelope,

with its contents, or in case it cannot be returned for its

value.

The third item is a bag of gold coin of the United

States, and the plaintiff claims that the amount of gold

contained in that bag was four hundred and twrenty-five

dollars.

If you are satisfied that the bag contained that amount

when deposited with the defendant, and that the de-

fendant has not returned the same to plaintiff, then the

plaintiff is entitled to a verdict at your hands for the re-

turn of the sack or bag of gold coin, or in case it cannot

be returned, its value.

If you find from the evidence that any one of two or

all of the Rrticles so deposited bv the plaintiff with the
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defendant have not been returned, your verdict should

be for the portion which you find, if you do so find from

the evidence, has not been returned.

Your verdict will be then as I have stated, in the al-

ternative, for the return of the specific property claimed,

which you find has not been returned, or in case it can-

not be returned for its value—that is, if you find for the

plaintiff.

If you find for the defendant your verdict will be sim-

ply "We, the jury, find for the defendant."

There has been some' evidence introduced here gentle-

men, with regard to a bag of golddust amounting to some

twenty-two or twenty-three hundred dollars. The evi-

dence on the part of the plaintiff shows that what has

been termed his open account with defendant has been

wholly and entirely closed, and he brings this action for

the amount of his special deposits, three of them, made

with the defendant for safekeeping.

The first receipts issued by the defendant to this plain-

tiff contained the items two hundred and forty dollars in

currency; four hundred and twenty-five dollars in gold

coin, and sixty-two and one-half ounces in golddust. It

is admitted by the defendant that they received the three

different packages at that time; it is claimed by the plain-

tiff that one package contained two hundred and forty

dollars in currency, another four hundred and twenty

five dollars in gold coin, and the other a thousand dol-

lars in golddust.

If you find that the defendant received these three

items, or any one or two, or all of them, and has not re-

turned them, your verdict should be for the return of
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such items as they received and did not return, or have

not yet returned.

The second receipt shows that a quantity of golddust

was deposited with the defendant, the plaintiff claiming

that the amount was two thousand and twenty-four dol-

lars and seventy-five cents worth of golddust. The de-

fendant admits receiving such a package, stating, how-

ever, that they are not responsible for the amount, which

they did not count or weigh.

If you find that they did receive such a package and

that the amount contained in such package was the

amount of two thousand and twenty-four dollars and

seventy-five cents, and that they have not returned the

package to the plaintiff, then your verdict should be for

the return of such package, or if it cannot be returned,

its value.

The third receipt issued by the defendant was for a

package of golddust—sack or poke—containing, as the

plaintiff claims, three hundred and thirteen dollars and

twenty-five cents.

If from the evidence you find that that package con-

taining three hundred and thirteen dollars and twenty-

five cents, as claimed by the plaintiff, and that the de-

fendant has not returned it, then your verdict should be

for the return of that package by the defendant to the

plaintiff, or in case it cannot be returned, for its value.

So, in the event you find for the plaintiff your verdict

would be for four thousand and three dollars in case none

of the property can be returned, or you may return a

verdict for such of the property as you find defendant re-
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ceived and has not returned, or in case it cannot be re-

turned, its value, whatever that sum may be.

Gentlemen, there has been objection made during- the

argument, and before the charge to the jury on the part

of counsel for the defendant to the remarks of the oppos-

ing counsel. I say to you, gentlemen, that the remarks

of counsel are outside of the testimony, and are not evi-

dence which is to be considered by you at all. You are

to consider only the evidence given by the witness on the

stand, and your law you will learn from the Court. Any

statement counsel may make to you as to the law is of

no force or effect; you are bound to take the law from

the Court; any statement of counsel outside of what is

borne out by the evidence, sustained by the testimony on

the part of the witnesses upon the stand—that may have

been made by counsel in their argument you will wholly

disregard. They are not any part of this case.

You may retire, gentlemen, to consider of your ver-

dict.

The pleadings and exhibits introduced on the trial will

be sent to your jury-room.

To the failure and refusal of the Court to give the in-

instructions numbered "I," "II" and "III," requested by

defendant, which were duly submitted in writing, a copy

of which said instructions are hereinbefore set out, de-

fendant duly excepted, in the presence of the jury and

before the jury had retired to consider their verdict; and

to the failure and refusal to give each of said instructions

so requested the defendant duly excepted, which excep-

tions were allowed by the Court.

In the presence of the jury and before it retired the de-
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fendant duly excepted to all that portion and part of the

Court's charge which is as follows:

"This action is brought, gentlemen, for the recovery

of three specific items, three deposits made by the plain-

tiff with the defendant for safekeeping. It is admitted

that the three articles were received, that the three pack-

ages were received by the defendant, but it is put in is-

sue here as to whether the amounts claimed by the plain-

tiff is the true amount.

If you are satisfied that the amount of golddust so

deposited by plaintiff with the defendant was the amount

of two hundred and eight and five-tenths ounces, that

the defendant received the same for safekeeping, and

that it has not been returned to the plaintiff, then your

verdict should be for the return of the property, or in

case it cannot be returned, for its value, at the rate of

sixteen dollars per ounce, which the testimony in this

case shows without contradiction was its value.

The second item claimed is an envelope containing

currency to the amount of two hundred and forty dol-

lars. If you are satisfied from the evidence that the

envelope contained two hundred and forty dollars, as tes-

tified to by the plaintiff and that the envelope with its

contents has not been returned by the defendant to the

plaintiff, then your verdict should be for the return of

the envelope, with its contents, or in case it cannot be re-

turned, for its value.

The third item was a bag of gold coin of the United

States, and plaintiff claims that the amount of gold

contained is that bag was four hundred and twenty-five

dollars. If you are satisfied that that bag contained that
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amount when deposited with the defendant by the plain-

tiff, and that the defendant has not returned the same to

the plaintiff, then the plaintiff is entitled to a verdict

from your hands for the return of the bag or sack of gold

coin, or in case that cannot be returned, for its value.

"For the reasons: 1. That the same is based upon an er-

roneous assumption of the Court concerning the deposits

claimed to be made by the plaintiff with the defendant,

and for the recovery of which this action is brought; 2.

That the Court has erroneously misstated the character

and items of said deposits claimed to have been made by

the plaintiff with the defendant; 3. That the same is mis-

leading and confusing to the jury and is prejudicial to

the defendant, for the reason that it leads the jury to

believe that all of the golddust claimed to have been d#»

posited by plaintiff with the defendant was deposited at

one and the same time and as a single deposit; 4. That

said charge presents the facts of the case to the jury and

comments upon the same"—and which exception was al-

lowed.

The defendant also in the presence of the jury and be-

fore the jury had retired duly excepted to that part of the

charge reading as follows:

"There has been some evidence introduced here, gen-

tlemen, with regard to a bag of golddust amounting to

some twenty-two or twenty-three hundred and some odd

dollars. The evidence on the part of the plaintiff shows

that what has been termed his open account with the de-

fendant has been wholly and entirely closed and he

brings this action for the amount of his special deposits,

three of them made with the defendant for safekeeping,"
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for the reasons: 1. That the inference of said charge is

to the effect that the evidence concerning the bag of gold-

dust amounting in value to $2,336.50 was) offered by the

defendant of and concerning the open account had be-

tween plaintiff and defendant, and that the jury was to

consider it as being so offered, all of which was in error;

2. That said charge took away all of the effect of the evi-

dence of said defendant of and concerning said bag of

golddust; 3. That said charge tends to weaken and dis-

parage the defense of said defendant; 4. That said charge

does present the facts of the case to the jury and

comments upon the same, and leads the jury to conclude

that all of the evidence concerning said bag of golddust

was immaterial and not to be considered by them—which

exception was allowed by the Court.

After the charge of the jury and before the jury retired

to consider their verdict the attorneys for defendant

again called the Court's attention to the fact that Identi-

fication "D" was not properly an exhibit, and should not

be delivered to the jury with the other exhibits, to be

taken to the jury-room. That over defendant's objection

said Plaintiff's Identification "D" was delivered to the

jury with the other exhibits in the case and was taken by

the jury to the jury-room, and that Judge at that time

remarked: My recollection of that paper was that it was

marked as identified, then offered and received in evi-

dence.

DEFENDANT'S ATTORNEY.—It was identified but

never offered in evidence.

PLAINTIFF'S ATTORNEY.—It was an oversight if it

was not offered in evidence, may it please the Court.
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To which ruling and order of the Court the defendant

again excepted, which exception was allowed.

The jury then retired to consider their verdict, an

turned in a short time with a verdict for plaintiff, which

verdict is in words and figures as follows, to wit:

"In the United States District Court of the United States for

the District of Alaska, Second Division.

A. DINKELSPIEL, \

Plaintiff,

vs. /

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Verdict.

We, the jury in the above entitled action, find for the

plaintiff;

And that he is entitled to recover of and from the de-

fendant two hundred and eight and five-eighths (208-5-8)

ounces of golddust of the value of sixteen (10) dollars per

ounce and of the aggregate value of three thousand three

hundred and thirty-eight (3,338) dollars; a quantity of

currency of the value of two hundred and forty dollars

(240); a quantity of gold coin of the United States of

the value of four hundred and twenty (4^5) dollars; the

whole of the value of four thousand and three (4,003) dol-

lars, together with interest thereon from the 21st day of

July, 1900.

R. H. MUMFOED,
Foreman."
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That thereafter and within the time allowed by law,

the defendant tiled its motion for a new trial, which is

ia words and figures as follows, to wit:

'•hi (he United States District Court within and for the Dis-

trict of Alaska, Stroud Division.

A. DINKELSPIEL,

Plaintiff,

vs.

(

ALASKA COMMERCIAL COMPANY,
I

Defendant.

Motion for New Trial.

Comes now the defendant, and moves the Court that

the verdict heretofore rendered on the 14th day of June,

1901, at the trial of said cause by the jury empaneled to

try the above-entitled action be set aside and a new trial

of said cause granted for the following causes materially

affecting the substantial rights of said defendant, viz.:

1. Irregularity in the proceedings of the Court, jury

and plaintiff and orders of the Court and abuse of the

discretion by which defendant was prevented from hav-

ing a fair trial.

2. Misconduct of the jury and plaintiff.

3. Newly discovered evidence material for the de-

fendant making the application which he could not with

reasonable diligence have discovered and produced at the

trial.

1. Insufficiency of the evidence to justify the verdict,

and that it is against the law.
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5. Error in law occurring at the trial and excepted to

by the defendant.

C. S. JOHNSON,

Attorney for Defendant."

And in support of said motion for a new trial the fol-

lowing affidavits were filed, to wit:

"In the United States District Court for the District of Al-

aska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

)

ALASKA COMMERCIAL COMPANY, \

Defendant. /

Affidavit of C. J. Nunne.

C. J. Nunne, being first duly sworn, deposes and says:

That I was the stenographer appointed to take the tes-

timony at the trial of the above-entitled action, had and

held at the town of Nome, District of Alaska, in the

above-entitled court, on the 14th, and 15th days of June,

1901. That I did take such testimony and the whole

thereof at the said trial.

That as such stenographer it was one of my duties and

I did in fact record in my notes the offers of counsel to

have exhibits received in evidence, the objections of

counsel thereto and the orders of the Court admitting or

refusing to admit in evidence such exhibits.

That I have carefully examined my stenographic notes

taken at the trial of said above cause to determine
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whether a certain list of receipts, purported to have been

made by llugo Piatt, a copy of which is hereto annexed

and marked Exhibit "A'' was admitted in evidence, or

not.

That my notes disclose that said list was never of-

fered in evidence by the attorneys for plaintiff or de-

fendant, nor was said list allowed in evidence by the

Court, nor the same received in evidence in any manner

whatsoever. That the same was simply identified and

so marked.

That it is a duty of mine as stenographer to mark ex-

hibits as they are introduced by appropriate markings so

as to distinguish one from another; it is also a custom of

mine to do so promptly upon the same being admitted in

evidence by the Court. That I mark papers and exhibits

which are not offered in evidence but simply identified,

as being simply identified. That since the trial of this

cause I have examined said list and find that the same

has not been marked by me as an exhibit but only as

having been identified.

That at such trial I was the custodian of the exhibits

offered in evidence. That after Judge Johnson, attor-

ney for defendant, had excepted to the use of said list as

an exhibit, in the address of C. S. Hannum, Esq., to the

jury, the Court made such remarks concerning the same

as having been admitted in evidence; that I did not think

it necessary to examine the same to see whether it had

been admitted or not. That upon the direction of the

Court that the exhibits of the case and the pleadings

should go to the jury upon their retirement, to be taken

to the jury-room, at the close of the charge of the Court,
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I gathered up the exhibits and handed them to the bail-

iff of the jury. I positively remember handing said list

to the bailiff along with the exhibits of the case. That I

received the exhibits from the clerk of the court after the

same had been returned to him by the jury after the

presentation of the verdict, and I found among the ex-

hibits the said list.

C. J. NUNNE.

Subscribed and sworn to before me this 20th day of

June, 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska.
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Also the following affidavit:

"In //«' United States District Court in and for the District

of Alaska, Second Division.

A. DINKELSPEIL, \

Plaintiff, I

vs. (,

I

ALASKA COMMERCIAL COMPANY,
\

Defendant,
j

Affidavit of . W . Carlson

.

United States of America,,
ss

District of Alaska.

O. W. Carlson, being first duly sworn, deposes and

says: That I am the sole agent and general manager

of the defendant in the town of Nome, District of Alaska;

that on the 20th day of June, 1901, 1 met one Hugo Piatt;

that said Hugo Piatt has been a clerk and employee of

plaintiff herein, for some time in the summer of 1899,

until the 18th day of June, 1901, when he resigned his

employment to accept another position; that said Hugo

Piatt informed me that the verdict of the jury rendered

at the trial of the above-entitled action was very unjust,

and that he considered it his duty to inform me of the

facts within his knowledge concerning the transaction

between the plaintiff, and defendant, out of which this

action arose, in order to repair the injustice and clear

the memory and reputation of the deceased, W. R.

Wheaton. That Mr. Piatt thereupon stated and ex-
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pressed his willingness to so testify at a new trial of the

above-entitled action, as follows:

That the plaintiff never made any demand upon the

defendant for the return of his safe deposit receipts or

for any receipts until four or five days after the 21st day

of July, 1901. That on or about the 25th or 26th day of

July, for the first time, said plaintiff stated to the said

Hugo Piatt that there was some mistake about his ac-

counts; that for the first time he then stated there was

a difference between him and the defendant company

concerning his deposits; that some time in the month of

September, 1900, after the commencement of this action

by plaintiff against defendant, the said Hugo Piatt in-

quired of the said plaintiff whether he had ever made up

his own accounts to determine what was the balance

which he claimed the Alaska Commercial Company owed

him; and the amount of difference between what he

claimed and the amount offered to him by the company;

that the said plaintiff replied that he had not, and desired

the said Hugo Piatt to make up his account; that said

Hugo Piatt examined the accounts kept by plaintiff con-

cerning his transactions with reference to deposits made

by plaintiff with defendant; that such account was kept

in a general ledger; that said ledger contained all the

accounts of said plaintiff's business; his own personal

account, his account with his wife, his account with

wholesale dealers, his debtors, and in general, accounts

with all others. That the said account contained in said

ledger contained the items of the deposits made by plain-

tiff with defendant,, both upon his open account subject

to check, and his deposit account not subject to check,
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from the time he first began to make deposits with the

defendants some time in November, 1899, until August

8th, 1900; that the said Piatt distinctly remembers the

item of $1665, being credited to said account as having

been depositedon November23d,with the defendant; that

said Hugo Piatt computed said account and found that

there was due from the defendant to the plaintiff by

reason of all his deposits made with the defendant both

on his open account, subject to check, and his deposit

account at said time, viz.: sometime in the month of

September, 1900, the sum of $2,345.20, whereupon the

said Hugo Piatt reported the same to the said plaintiff

as being the true amount due from these deposits made

w^ith defendant; that the said plaintiff also computed

the amount and found the same balance; that thereupon

said plaintiff asked said Hugo Piatt what he should now

do, as he had already commenced a suit against defend-

ant for a much larger sum; the said Hugo Piatt told him

that he knew his own business best; and, after con-

sidering the matter some time, the plaintiff thereupon

asked Piatt to refrain from saying anything about the

said account, that he was going to make the defendant

pay what he claimed anyway, as he had started suit for

the amount; that the said Hugo Piatt also stated to me

and expressed his willingness to so testify that the differ-

ence between the amount claimed by plaintiff, viz: $4003,

as the balance due him from the defendant and the

amount offered by defendant as being the true balance

due from defendant to plaintiff, viz, $2336.50, arose from

the fact that money deposited for safekeeping had been

transferred by plaintiff to his open account, and that
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plaintiff received from the defendant credit for the same

amount on both his open account and his safe deposit

account; that the said Hugo Piatt also stated to me,

and expressed his willingness to so testify, that he has

seen such general ledger account, in which was contained

the account of plaintiff with defendant, in the store of

said plaintiff, in the usual and customary place in which

he kept his account books, within ten days before the

trial of said cause, and that he had seen such ledger after

the fire which had occurred on Steadman avenue and

vicinity. That the said conversation had by affiant with

the said Hugo Piatt on the said 20th day of June, 1901,

was the first time that affiant had ever conversed with

said Hugo Piatt; that said evidence is newly discovered

evidence and very material for the defense of the de-

fendant; that said affiant or defendant could not, with

reasonable diligence, have discovered and produced at

the trial of the above-mentioned cause, said evidence.

That at the time of the trial of said action said Hugo

Piatt was a clerk in the employ of said plaintiff, and on

friendly and intimate relations with said plaintiff, and

had appeared as a witness for plaintiff at the trial, and

that said defendant did not know before or at the time

of the trial of said action that said Hugo Piatt would

testify to the facts stated above, which said Hugo Piatt

has stated to affiant, he is now willing to testify to.

O. W. CARLSON.

Subscribed and sworn to before me, this 20th day of

June, A. D. 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska."
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And also the following affidavit:

"In the I nilxl 8tates District Court in and for the District of

Alaska, Second Division.

A. DINKEHJSPIEL,

Plaintiff,

vs.

ALASKA COMMMRlOIAL COM-

PANY,

Defendant

Affidavit of Hugo Piatt.

Hugo Piatt, being first duly sworn, deposes and says:

That I was a clerk and employee of the plaintiff in the

above-entitled action from some time in the summer of

1S99 until the 18th day of June, 1901, when I resigned

from said employment to accept another position.

Affiant further says that if a new trial should be grant-

ed in the above-entitled cause, and he should be called

as a witness, he would testify in substance as follows:

That the plaintiff herein never made any demand upon

the defendant for the return of his safe deposits, receipts

or for any receipts until four or five days after the 21st

day of July, 1990; that on or about the 25th day of July,

1900, for the first time said plaintiff stated to affiant

that there was some mistake about his accounts with the

nbove-nnmed defendant; that for the first time he stated

that there was any difference between him and the de-

fendant company concerning his deposits; that some time

in the month of September, 1901, and after the com-

mencement of the above-entitled action by the plaintiff
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against the defendant, affiant inquired of said plaintiff

whether he had ever made up his own accounts to deter-

mine what was the balance which he claimed the Alaska

Commercial Company owed him and the amount of dif-

ference between what he claimed and the amount offered

to him by the said company; that the said plaintiff re-

plied that he had not, and then asked affiant to make up

said account; the affiant examined the account kept by

plaintiff of his transactions with reference to deposits

made by plaintiff with the defendant company; that such

account was kept in a general ledger; that said ledger

contained all the accounts of said plaintiff's business,

his own personal account, his account with his wife, his

•account with wholesale dealers; his debtors, and in gen-

eral, his accounts with all others; that the said account

contained in said ledger contained items of the deposits

made by plaintiff with the defendant both upon his open

account, subject to check, and his deposit account not

subject to check, from the time he first began to make

deposits with the defendant some time in November,

1S99, until August 8th, 1900; that affiant distinctlyremem-

bers the item $1,065 being credited to said account as

having been deposited on November 23d, 1899, with the

defendant. Affiant computed said accounts and found

that there was due from the defendant to the plaintiff

by reason of all of his deposits made: with the defendant,

both on his open account, subject to check, and his de-

posit account at said time, the sum of $2,345.20, where-

upon affiant reported the same to the plaintiff as being

the true amount due from all deposits made with the

defendant; that said plaintiff also computed the account
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and found the same balance; that thereupon the said

plaintiff asked affiant what he should do now as he had

already commenced a suit against the defendant for a

much larger sum; that affiant told said plaintiff that he

knew his own business best; that after considering the

matter some time, said plaintiff thereupon told affiant to

refrain from saying anything about said account, that

he was going to make the defendant pay what he claimed

anyway, as he had started suit for that amount.

Affiant further says that the difference between the

amount claimed by plaintiff, viz., $4,003, as the balance

due him from the defendant, and the amount offered by

defendant as being the true balance due from defendant

to plaintiff, viz., $2,336.50, arose from the fact that the

money deposited for safekeeping had been transferred

by plaintiff to his open account and that plaintiff re-

ceived from defendant credit for the same amount on

both his open account and his safekeeping account. Af-

fiant further says that he saw the said general ledger

hereinbefore referred to in which was contained the ac-

count of plaintiff with defendant, in the store of said

plaintiff in the usual and customary place in which plain-

tiff kept his account-books within ten days before the trial

of said cause, and that he saw said ledger after the fire

which had occurred on Steadman avenue and vicinity in

the city of Nome.

Affiant further says that he first disclosed the above

and foregoing facts to Mr. Otto W. Carlson on the 20th

day of June, 1001, and that he did not sooner disclose the

said facts to the said Carlson for the reason that he was

in the employ of the plaintiff and felt that as such em-
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ployee he should not divulge unnecessarily anything

prejudicial to his employer. That after leaving the em-

ployment of said plaintiff affiant was induced to make

the statement of facts hereinbefore related to the said

Carlson purely and solely for the purpose that fair and

substantial justice might be done in the premises, well

knowing that the books and accounts of the said plaintiff

did not disclose anything like the indebtedness claimed

by plaintiff in his suit against the defendant, and know-

ing that an injustice had' been done defendant by the ver-

dict of the jury in said cause. Further affiant saith not.

HUGO PLATT.

Subscribed and sworn to before me this 18th day of

July, 1901.

[Seal] C. B. JOHN-SON,

Notary Public for the District of Alaska."

And thereafter the following affidavits were filed by

the plaintiff in opposition to said motion for a. new trial,

to wit:
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In the United states District Court of the United States, for

the District of Alaska, Second Division.

A. DINKELSPIEL,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant,

Affidavit of A. Dinkelspiel.

United States of America

District of Alaska.
4s,

A. Dinkelspiel, being first duly sworn, deposes and

says: That he has read the affidavits of O. W. Carlson

and Hugo Piatt filed in the aboveLentitled cause in sup-

port of defendant's motion for a new trial.

Affiant further says that he has read the affidavit of

0. S. Hannum and R. B. Milroy hereto annexed and the

copy of the account attached to said affidavit of O. S.

Hannum and R. B. Milroy, and that the said account so

attached to and made a part of said affidavit of C. S.

Hannum and R. B. Milroy is a true, full and complete

copy of said account and of the whole thereof, as shown

by the ledger, which the defendant was unable to find at

the time of the trial of said action; that he prosecuted a

diligent search for said ledger until he found the same

and that the same was found in his warehouse in a box,
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which contained said ledger and other books and papers

belonging to affiant that were packed in said box at the

time of the fire which occurred at Nome on the 25th day

of May, 1901, and that said ledger was, with said other

papers contained in said box, carried out of said store

during said fire for safekeeping, and that after said fire

were canned back, and instead of being carried into the

store, were carried into his warehouse, in the rear of the

store, where he found the same;

That he has read the affidavit of Hugo Piatt in which

the said Piatt has stated that he saw ledger since the

fire at Nome, Alaska, in the store of said defendant, in

the usual and customary place in which plaintiff kept

his account-book, and that the said Piatt so testified at

the trial of said cause, and affiant says that said ITugo

Piatt is mistaken about seeing said ledger in its usual

and customary place since said fire; that said ledger never

had been, up to the time that he found the same after

the trial of this cause, in its usual and customary place

as set forth in said Hugo Piatt's affidavit;

tlif onid Piatt hna otated that he naw oaid lodger- oinoo

the fire at Nome; Alaokot in the

That affiant had no objection at the trial of said cause

to exhibit said ledger, and has had no objection since the

same was found to exhibit said ledger to said defendant

in this action, and that there is nothing contained in said

ledger which was not shown at the trial of this cause

from the books of original entry, which were produced at

the trial of said cause by plaintiff, and introduced in evi-

dence by the plaintiff;
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That saul Ledger, with the accounts therein contained

as referred to by said Hugo Piatt never had credited to

the said Alaska Commercial Company the item of $1,6G5,

and that such ledger does not show any such credit, and

never did show any such credit; that by reference to the

original books of entry which were introduced in evi-

dence at the trial of this cause by the defendant herein

will be seen every item contained in said ledger account,

and the same as shown by said original books of entry

introduced in evidence at the trial of this cause by the

plaintiff.

Affiant further states that the statement contained in

the affidavit of said Hugo Piatt as follows: "That some-

time in the month of September, 1900, and after the com-

mencement of the above-entitled action by the plaintiff

against the defendant, affiant (meaning Hugo Piatt) in-

quired of said plaintiff whether he had ever made up

his own accounts to determine what was the balance

which he claimed the Alaska Commercial Company owed

him, and the amount of difference between what he

claimed and the amount offered to him by the said com-

pany, and that the said plaintiff replied that he had not,

and then and there asked affiant to make up said ac-

count, and that affiant examined said account kept by

the plaintiff of his transactions with reference to deposits

made by plaintiff with the defendant company,

and that the said account was kept in the general

ledger, and that the said ledger contained all the accounts

of the said plaintiff's business, with his own personal

account with his wife, his account with the wholesale

dealers, his debtors and in general, his accounts with all
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others, and that said account contained in said ledger

contained items of deposit made by plaintiff with the de-

fendant, both upon his own account subject to check and

his deposit account not subject to check, from the time

he first began to make deposits with the defendant, some

time in November, 1899, until August 8th, 1900, that affi-

ant distinctly remembers the said item of $1,665 being

credited to said account as having been deposited on

November 23d, 1899, with the defendant,"—is untrue;

that he never had such conversation with Hugo Piatt,

and that the said Hugo Piatt never made the inquiry of

said plaintiff as set forth in his affidavit, and that this

affiant never requested the said Hugo Piatt to make up

or examine his account with the Alaska Commercial

Company.

That the said Hugo Piatt never had anything to do

Avith said account, and had no personal knowledge of the

same; except that the said Hugo Piatt on the 21st day

of July, 1900, made a memorandum of the receipts plain-

tiff held against said defendant for the several deposits

made by him, and denies that said affiant, Hugo Piatt,

ever, at plaintiff's request, computed said accounts, or

ascertained from any computation made at the request

of the plaintiff or with his knowledge that the sum of

$2,345.20 was the sum due from the defendant to the

plaintiff, or that said affiant, Hugo Piatt, ever reported

the same to the plaintiff as being the true amount due

from all deposits made with the defendant, or that the

plaintiff ever computed the said account and found the

same balanced, or that thereupon said plaintiff asked

Hugo Piatt what he should now do, as he had already
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commenced a suit against the defendant for a much

larger sum, or that Hugo Piatt told said plaintiff that

he knew his own business best, or that after considering

the matter some time, or at all, the said plaintiff there-

upon told Hugo Piatt to refrain from saying any-

thing about said account, or that he was going to make

the defendant pay what he claimed anyway, as he had

started suit for that amount, and that no conversation

of like import or meaning or substance was ever had be-

tween the plaintiff and the said Hugo Piatt.

Affiant further states that he has never transferred

the said account, for safekeeping, with the defendant

herein to his general account subject to check, as stated

by said Hugo Piatt in his said affidavit.

Affiant further says that before the trial of said action

in this Court, his attorneys inquired of said affiant what

knowledge the said Hugo Piatt had of and concerning

his transaction with the Alaska Commercial Company,

and that affiant informed the said attorneys that he

would have said Hugo Piatt come to their office and state

to his said attorneys what he knew of and concerning the

plaintiff's business with said defendant; that thereupon

and before the trial of said action, the said Hugo Piatt

consulted with C. S. Hannum and R. B. Milroy, attor-

neys for said plaintiff, at their office on Sfeadnian avenue,

in Nome, Alaska, and then and there stated to them all

In- knew about said account between the plaintiff and

the Alaska Commercial Company, was that on the 21st

day of July, 1900, the plaintiff herein handed him the re-

ceipts that the Alaska Commercial Company had issued

to him for the several deposits of money and asked him
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to make a copy or memorandum of them, and that, in

pursuance of said request of said plaintiff, he, Hugo,

Piatt, made a copy of all the receipts that the plaintiff

had at that time, issued to him by the defendant herein

for his several deposits; and that the said Hugo Piatt

then stated to the said attorneys that after making said

memorandum or copies of said receipts he delivered to

the said plaintiff the said memorandum so made, and re-

turned to him the receipts, and that he, said plaintiff,

immediately thereafter, and on the 21st day of July,

1900, went to the defendant and demanded his money;

that the said Hugo Piatt at said time stated to said at-

torneys that he knew nothing more about said transac-

tions, and that he has no further knowledge concerning

the deposits of the plaintiff with the defendant; and that

the said Hugo Piatt stated to affiant's attorney at said

time, in response to the question put to him by said at-

torneys, as to whether the plaintiff in this action might

not be mistaken in regard to his account with the Alaska

Commercial Company, that he did not see how he could

be.

Affiant further states that the next day following the

rendition of the verdict in this case the said Hugo Piatt

left his employ and immediately assumed toward plain-

tiff a hostile and bitter attitude, and that after plaintiff

became aware of the affidavit of O. W. Carlson he went

to the said Hugo Piatt and asked him if it was true that

he made such statements to the said Carlson, and if so,

why had he done so, stating to the said Piatt that the

said statements were not true, and asking him for the

reason he had for making them to Mr. Carlson; that
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thereupon the said Hugo Piatt stated to plaintiff that he

would not discuss the matter with him, and would not

talk with him about it; that he then requested the said

Piatt to go to his, plaintiff's, attorneys' office and talk

with them about it, and that the said Piatt refused so to

do, and said that he would not go to said attorneys' office

and talk with them about it, and that the said plaintiff

then stated to said Piatt that if he knew he made the

statements to said Carlson as set forth in the said Carl-

son's said affidavit, that the statements were untrue, to

which the said Hugo Piatt made no response whatever;

That the plaintiff's account with the Alaska Commer-

cial Company corresponds exactly with the receipts is-

sued by said company, and that he did not seek to re-

cover in said action any greater sum than the amount

evidenced by said receipts, all of which fully appeared at

the trial of said cause.

That the ledger account referred to in the affidavit of

said Piatt does not contain all of the items of deposit

with the said plaintiff as shown by plaintiff's receipts,

and does not contain all of the items as shown by the

original books of entry introduced in evidence by the

plaintiff, at the trial of said cause.

A. DINKELSPIEL.

Subscribed and sworn to before me this 24th day of

July, A. D. 1901.

[Seal] C. S. HANNUM,

Notarv Public in and for the District of Alaska.
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Jit the United States District Court of the United States for

the District of Alaska, Second Division.

A. DIN'KELSPIML,

Plaintiff,

vs.

THE ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant,

Affidavit of C. S. Hannum and E. B. Mlroy.

United States of America,
. -ss.

District of Alaska.

R. B. M'ilroy and C. S. Hannum being each first duly

sworn, depose and say that they are acquainted with

Hugo Piatt, the person named in the affidavit of O. W.

Carlson filed in this cause in support of defendant's mo-

tion for a new trial; that he is the same Hugo Piatt who

testified at the trial of this cause as a witness for the

plaintiff; that at the trial thereof, and just as the said

witness Piatt was leaving the stand, defendant's counsel

requested said witness to remain in the courtroom as the

defendant might desire to recall him as a witness for the

defendant; that in obedience to said request the said

Piatt remained in the courtroom, where the defendant

had ample opportunity to confer with said witness and

recall him as a witness on behalf of the defendant, if de-
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fendant so desired, but defendant did not recall him, and

he did not take the witness stand in behalf of the de-

fendant, although the defendant had ample opportunity

to have had said witness testify.

Affiant further says that on the 10th day of July, 1900,

they called upon the said Hugo Piatt at Nome, Alaska,

and exhibited to him a ledger and asked the said Hugo

Piatt if it was the letter to which he (Piatt) had referred

in his statement to O. W. Carlson as set forth in said Carl-

son's affidavit; that the said Piatt then took the ledger

in his hands and, after making an examination of the

same, said it was the same ledger; that Piatt was then

asked if it contained the accounts of the Alaska Commer-

cial Company to which he had referred in his statement

to O. W. Carlson, and he replied that it did; that Piatt

was then asked if he would turn to the account in the

ledger, and he replied that he saw it when he examined

the book (meaning when he examined the book for inden-

tification a moment before); that the ledger was then

opened at page 199 and the page exhibited to said Piatt,

and he was then asked the question if that was the ac-

count to which he referred, as shown upon said page 199

and he replied that it was; that the said Piatt was then

asked to point out the item of $1,GG5 mentioned by him to

said Carlson as set forth in said Carlson's affidavit as

credited to the Alaska Commercial Company in said ac-

count and he declined to do so; he was then asked why

he would not do so, and he replied that he would not dis-

cuss it; he was then asked why he desired to keep back

anything about the matter and he again replied that lie

would not discuss it; he was then asked if the account
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had been changed in any manner and he replied "yes";

he was then asked what change had been made and he

refused to state; he was then asked why he would not tell

what change had been made and he refused to make any

response; he was then asked why he desired to keep back

anything that would throw any light on the matter and

he again said he would not discuss it; he was then asked

why he was withholding or keeping back the truth or

what object he had in refusing to state the facts as they

existed as claimed by him, he said he would not say any-

thing;

That Samuel Bayles, one of Hugo Piatt's employers

was then called and the said Piatt was then asked in the

presence of the said Bayles why he would not state the

facts about any changes he claimed had been made in

said account, as shown by said ledger exhibited to him at

that time, and again exhibited to him in the presence of

Bayles and he declined to say anything about the matter

and refused to state in what manner the changes, if any,

had been made;

That a true, full and complete copy of said account, as

shown by said ledger and identified by Piatt is hereto an-

nexed and marked Exhibit "A," and made a part of this

affidavit, to which reference is hereby made.

Affiants further state that it will be observed by an

examination of said account that the item of sixteen hun-

dred dollars os claimed in the statement of Huso Piatt
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to said O. W. Carlson, as set forth in said affidavit, docs

not appear as credited on said account, nor does it appear

that it was ever credited thereon.

R. B. MILROY,

C. S. HANNUM.

Subscribed and sworn to before me this 2Gth day of

July, A. D. 1901.

rSealj
E- E. CUNNINGHAM,

Notary Public in and for the District of Alaska, residing

at Nome, Alaska.
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And in reply to said affidavits of plaintiff in opposition

to the motion for a new trial the following affidavit of

Eugo Piatt in support of said motion was filed by the de-

fendants:

uIn ///<• United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

vs.

ALASKA COMMERCIAL COMPANY,
Defendant.

Affidavit of Hugo Piatt.

United States of America,
.ss.

District of Alaska

Hugo Piatt, being first duly sworn, deposes and says:

That he has read the affidavit of A. Dinkelspiel, C. S.

Hannum and P. B. Milroy filed in opposition to defend-

ant's motion for a new trial; that affiant has read the

statement of A. Dinkelspiel contained in his affidavit to

the effect that the ledger mentioned in affiant's affidavit

as containing the account of said Dinkelspiel with the

Alaska Commercial Company was not in its usual and

customary place since the fire occuring at Nome on the

25th day of May, 1901; that said statement is untrue to

the knowledge of affiant; that since the fire occurred up

to the time of the trial of said above-entitled cause affiant

has seen said ledger in the office of said Dinkelspiel and

being consulted by him; that during the time of the trial
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said Diukelspiel advised and warned affiant to say noth-

ing about said ledger; that said ledger account is written

in ink, and the accounts kept by said Dinkelspiel and

produced at the trial were kept mostly in lead pencil

markings. That is not true, as stated by said Dinkel-

spiel, that said account-books offered at the trial of said

cause did not differ from said ledger account of moneys

deposited with the Alaska Commercial Company; that

affiant distinctly remembers one item which appeared up-

on the ledger account as having been deposited with the

Alaska Commercial Company; that the corresponding

charge appearing in such account-books offered at the

trial as original books of entry were changed and altered

by placing the numeral "1" before the amount shown to

have been deposited by said ledger account; so that by

such change in said account-books it appeared that the

sum deposited with the defendant was $1,000 more than

what is charged by said ledger. That said Dinkelspiel

and said Milroy and said Hannum have misunderstood

the former affidavit of affiant in that they had me inter-

pret affiant's words, viz:

"That affiant distinctly remembers the item of $1005,

being credited to said account as having been deposited

November 23, 1899, with the defendant."

That the true import of such words was that the item

of $1005 which was a deposit made with the defendant

for the purpose of safekeeping not subject to check and

which is one of the items of the amount claimed by plain-

tiff from defendant, and for which verdict was rendered,

was charged as having been deposited with the company

in this ledger account; that while the former affidavit of
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affiant was being prepared affiant was asked as to what

this ledger account contained and he thereupon stated

that the same contained all the items of money that said

Dinkelspiel left his own store to deposit with the defend-

ant; that affiant was asked whether he remembered said

Dinkelspiel had a credit himself with any of the items ad-

mitted by him to have been deposited for safe-keeping;

that affiant remembered the item of $1665 as being so

charged and so stated in his affidavit.

Affiant denies that he ever stated to said Dinkelspiel

or his attorneys at any time that he could not see how

said Dinkelspiel could be mistaken with regard to his ac-

count with the Alaska Commercial Company; that the

only inquiries made of him by said attorneys were of and

concerning a list of receipts made by him for said Dinkel-

spiel, and his only conversation with said attorneys was

of and concerning such list that his testimony at the trial

was only offered and given of and concerning such list.

That affiant has examined exhibit attached to and

marked Exhibit "A" to the affidavit of R. B. Milroy and

C. S. Hannum and purporting to be a copy of said ledger

account; that the item of $805 of date May 26th, 1900, has

been changed and altered to the amount of $1230.40

which said change has been made since affiant computed

said account as stated in his former affidavit.

Affiant denies as stated in said Dinkelspiel's affidavit

that upon the day following the rendition of the verdict

of said cause he assumed a hostile and bitter attitude to-

wards the said Dinkelspiel, but on the contrary affiant

says that he is very friendly towards the said Dinkelspiel

and was so desirous of not exposing him in his attempt to
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obtain judgment against the defendant that he concluded

that he would not say anything of and concerning the

matters stated in affiant's first affidavit, for the reason

that he did not believe said plaintiff would recover from

the defendant the amount claimed by him; that after said

verdict was rendered at the trial of said action, which

affiant believed to be unconscionable and unjust under

his knowledge of said Dinkelspiel's dealings with said Al-

aska Commercial Company; affiant determined that he

would be a party to such a transaction and determined to

right the wrong that he believed to have been done and

committed against the name of the deceased Wheaton,

and to release the defendant from paying an amount not

due to said Dinkelspiel. That said affiant believed that

he could not do so while in the employ of said Dinkelspiel

and thereupon informed said Dinkelspiel that he desired

to leave his employ; that affiant secured employment

with Bayles & Company two or three days after giving

notice to said Dinkelspiel, left his employ and is now em-

ployed by said Bayles & Company; that the said Dinkel-

spiel and affiant severed their business connections pleas-

antly and without any controversy whatsoever; that after

securing employment with Bayles & Company affiant

made his former affidavit; that affiant did so without any

feeling of bitterness or hostility towards the plaintiff,

and that no inducement or hope of reward from defend-

ant or its agents was ever held out or expected by said

affiant therefor, but that affiant was actuated simply and

solely by a desire to right a wrong and to see that justice

was done in the premises.

Affiant further says that said plaintiff's account con-
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tained in a ledger hereinbefore mentioned does not cor-

respond with the receipts above referred to issued by the

Alaska Commercial Company, as stated by said Dinkel-

spiel and said account differs materially as to the

amounts credited by said Dinkelspiel as being deposited

with said defendant. That said difference resulted from

the fact that said plaintiff would charge said company in

said account with the money that he left the store with to

deposit with said company; that upon arriving at the

store he would deposit said sums either upon his open ac-

count, subject to check, or his deposit account not subject

to check, or partly in the one account or partly in the

other; that the receipts issued by the said company did

not correspond in many instances with the items of the

ledger account; that the items in said ledger account sets

forth all the money taken from said plaintiff's store to de-

posit with the company.

That as to said Dinkelspiel statement concerning his

conversation with said affiant, the said Dinkelspiel

showed this affiant his former affidavit, and asked affiant

whether the same was true or not and that affiant replied

that "it was and that the said Dinkelspiel knew that it

was so of his own knowledge" and that there was no need

of discussing affiant's affidavit at that time as affiant be-

lieved it would only lead to a controversy between him

and the said Dinkelspiel and to no good result.

That as to the affidavit of said Milroy and said Han-

num, of and concerning the former affidavit of this affi-

ant, affiant says that on the 10th day of July, 1991, said

Milroy and Hannum approached affiant about 11 P. M.

on that date while said affiant was engaged in his ordi-
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nary business occupation and that the said Hannuni ad-

dressed affiant in a loud and violent tone of voice so as

to attract a large number of people and sought to intimi-

date affiant, so that affiant deemed it wise not to discuss

the matter with said Hannuni, as he had fully set out all

the facts in his former affidavit, and affiant believed that

said Hannuni was interrogating him not for the purpose

of learning the truth concerning the said matters but to

in some manner discredit the statements contained in his

former affidavit.

HUGO PLATT.

Subscribed and sworn to before me this 30th day of

July, 1901.

[Seal] ALFRED J. DALY,

Notary Public for the District of Alaska."

And thereafter, to wit, on the 17th day of April, 1902,

said motion for a new trial came on regularly to be heard,

and the affidavits filed in support and in opposition to

said motion were read and considered by the Court, and

the motion having been argued by counsel for both the

plaintiff and defendant, the Court denied said motion, to

which ruling of the Court the defendant duly excepted,

which exception was allowed by the Court.

And thereafter on April 23d, 1902, the defendant filed

its motion to set aside the verdict theretofore rendered by

the jury in this action, which motion is in words and fig-

ures as follows, to wit:
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"In the I ni led States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Motion.

Comes now the above-named defendant, by its attor-

neys, and moves the Court that the verdict heretofore

rendered by the jury in the above-entitled court, be set

aside for the reason that the same is not in form as re-

quired by law for verdicts in actions to recover personal

property, and also for the further reason that said verdict

provides for interest at eight per cent per annum upon

$4,003 from July 1st, 1900, said finding of the jury not be-

ing authorized by law or being in accordance with the in-

structions of the Court.

CHAS. S. JOHNSON,
A. J. DALY,

Attys. for Defendant.

Which motion having come on regularly to be heard

on said last mentioned date was argued by counsel and

said motion was thereupon denied by the Court, to which

ruling of the Court the defendant duly excepted, which

exception was allowed.
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Whereupon, after the denial of said motion, counsel for

plaintiff presented a judgment for the signature of the

the Judge of this Court, which judgment was afterwards

signed by said Judge, and entered as a judgment of this

court, in this action, and is a part of the record of this

case. Upon the judgement being presented and before

the same was signed by the Court, the defendant objected

to the signing of the said proposed judgment or any judg-

ment in this action for plaintiff, for the reason that such

judgment for plaintiff would be founded upon a verdict

not in the manner and form prescribed by law in an ac-

tion of this nature, and further objected to that part of

said proposed judgment which provides for interest upon

said sum of $4,003, provided in said proposed judgment,

or any interest on any sum for the reason that same is not

authorized by law which objections was overruled by the

Court and to which rulings of the Court, and each there-

of, the defendant duly excepted, which exceptions were

allowed by the Court-

Whereupon the Judge of said court signed the judg-

ment as presented by plaintiff which judgment was in

favor of plaintiff and against the defendant and the same

was entered in said court and constitutes the judgment

in this action.

And now in furtherance of justice and that right may

be done the defendant presents the foregoing as its bill of

exceptions in this cause, and prays that the same may be

settled and allowed, and signed and certified by the

Judge as provided by law.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendant.
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Be it further remembered that upon the day of

May, 1902, the defendant hied a motion for the signing

and allowing of its bill of exceptions, which is in words

and figures as follows, to wit:

In the United States District Court, in and for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff

vs.

ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant.

Petition and Motion to Settle Bill of Exceptions.

Comes now the defendant in the above-entitled action

and petitions and moves the Honorable James Wicker-

sham to settle and allow the bill of exceptions hereinbe-

fore filed and presented for settlement in the above-en-

titled action, and in support of this petition and motion

allege and show as follows:

That the above-entitled action was tried on the 13th

and 14th days of June, 1901, at a special term of the

above-entitled court, held in the town of Nome, District

of Alaska, commencing on the 1st day of March, 1901,

before ITonorable Arthur H. Noyes, Judge of said Court

and a jury, and a verdict was returned in favor of the

plaintiff and against the defendant; that said verdict

was returned on the 14th day of June, 1901.

And your petitioner further shows that within the time

allowed bv law said defendant filed its motion for a new
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trial, which was heard by and argued before said Hon-

orable Arthur H. Noyes, on the 30th day of July, 1901,

and after argument of said motion the same was taken

under advisement by said Honorable Arthur H. Noyes

for decision.

That thereafter, and on the 12th day of August, 1900,

said Honorable Arthur H. Noyes adjourned Court, and

thereafter on August 14th, 1901, said Judge left the Dis-

trict of Alaska, and has never returned thereto; that be-

fore leaving he did not make or render any decision, and

did not make any order with reference to said motion for

a new trial, and has never rendered any decision or made

any order in reference thereto.

Your petitioner further shows that by authority and

order of the Attorney General of the United States, the

Honorable James Wickersham, one of the Judges of the

United States District Court, for the District of Alaska,

afterwards proceeded to the town of Nome, in the Sec-

ond Judicial Division, in the District of Alaska, and

proceeded to preside over said court as Judge thereof.

That after giving legal notice he opened on February

17th, 1902, and is still holding at Nome, a special term

of the United States District Court, for the District of

Alaska, iSecond Division.

And your petitioner further shows that at plaintiff's

request defendant's motion for a new trial was set down

for hearing before the Honorable James Wickersham,

then holding said term of Court during said term, and

upon the 17th day of April, 1902, during said term, said

motion was argued by counsel for plaintiff and defend-

ant, and denied by the Court.
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That thereafter, and on the 23d day of April, 1902,

during said term a judgment in favor of plaintiff and

against the defendant was presented to said Honorable

James Wickersham, and signed by him as a judgment of

this Court, and was thereafter entered as a judgment of

said Court.

Defendant further shows that he has no means of

knowing when said Honorable Arthur H. Noyes will re-

turn, if ever, to the District of Alaska, and that owing

to his long-continued absence he is under such disabil-

ities as are mentioned in section 953 of the Revised Stat-

utes of the United States.

That the testimony and proceedings of said trial were

taken down by a stenographer and were preserved in

stenographic notes, and have been reduced to typewrit-

ing.

That if said bill of exceptions be not speedily settled

the defendant will be deprived its right of appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit.

Defendant therefore prays and moves the said Honor-

able James Wickersham, Judge of the above-named

court, that said bill of exceptions be signed by him and

settled in accordance with the truth thereof.

Dated at Nome, Alaska, this 13th day of May, 1902.

CHAS. S. JOHNSON,

ALFRED' J. DALY,

Attys. for Defts.

Be it further remembered that the said motion and pe-

tition for the signing and allowing of defendant's bill
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of exceptions as prepared and set out as aforesaid, com-

ing on regularly to be heard, the following order was

made by the Court:

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-

pearing as attorneys for plaintiff, and Chas. S. Johnson

and A. J. Daly appearing as attorneys for defendant, on

this 6th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and the defendant, and for the convenience of the plain-

tiff and defendant, and for the Court's convenience also,

until and including this date.

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action is un-

der such disabilities as is mentioned in section 053 of the

Revised Statutes of the United States, as amended- on

the 5th day of June, 1902, and it appearing for that rea-

son that said Honorable Arthur H. Noyes is unable to

settle said bill of exceptions, and owing to the fact that

all the evidence and proceedings in said cause were taken

down in stenographic notes, the undersigned Judge is

able to ascertain the said bill of exceptions is a true bill

of exceptions, the same being so found by me; said bill

of exceptions of defendant's, as hereinbefore set out, is
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hereby allowed, settled, aud certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court, in and for the

District of Alaska, Second Judicial Division.

Service by receipt of a copy of the above foregoing- bill

of exceptions accepted this day of May, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed] : No. SO. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Bill of Exceptions. Filed in

the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, May 13, 1902. H. G.

Steel, Clerk. By It. C. Gordon, Deputy Clerk.

Filed in the office of the Clerk of the United States Dis-

trict Court Alaska, Second Division, at Nome, Alaska,

June 6, 1902. H. G. Steel, Clerk. By H. C. Gordon,

I )eputy Clerk.

[NOTE.— The following Orders Settling Bill of Excep-

tions, etc., having been filed since the record was printed,

are printed and inserted here at the request of counsel

for the plaintiff in error.]

Order Settling Bill of Exceptions.

This cause having been brought on regularly to be

heard before this Court, Milroy, Hannum & Milroy ap-
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pearing as attorneys for plaintiff and Chas. S. Johnson

and A. J. Daly appearing as attorneys for defendant, on

this 6th day of June, 1902, upon the motion and petition

of the defendant for the signing of its bill of exceptions

in said cause, and the time for signing said bill of excep-

tions having been duly extended by the order of the

Court, with the consent of the attorneys for the plaintiff

and defendant, and for the convenience of the plaintiff

and defendant, and for the Court's convenience also, until

and including this date.
,

And it appearing that the facts stated in defendant's

petition and motion for signing the bill of exceptions in

this action are true, and that the Honorable Arthur H.

Noyes, having been the Judge who tried this action, is

under such disabilities as is mentioned in section 953 of

the Revised Statutes of the United States, as amended

on the 5th day of June, 1902, and it appearing for that

reason that said Honorable Arthur H. Noyes is unable

to settle said bill of exceptions, and owing to the fact

that all the evidence and proceedings in said cause were

taken down in stenographic notes, the undersigned Judge

is able to ascertain the said bill of exceptions is a true

bill of exceptions, the same being so found by me. Said

bill of exceptions of defendant's as hereinbefore set out

is hereby allowed, settled and certified as a true bill of

exceptions of defendant in the above-entitled action.

Done in open court this 6th day of June, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, in and for the

District of Alaska. Second Judicial Division.
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Order Settling Bill of Exceptions and Ordering Same Refiled.

Be it further remembered, that the defendant pre-

sented the Court this 14th day of July, 1902, the bill of

exceptions in this action heretofore signed, settled and

allowed by the undersigned Judge on the 0th day of

June, 1902, and moved in open court that said bill of ex-

ceptions as signed, settled and allowed be signed, settled

and allowed again and the same refiled, C. S. Hannum,

appearing for plaintiff;

And it appearing that the Honorable Arthur H. Noyes,

formerly the Judge of the United States District Court

for the District of Alaska, Second Division, and the

Judge who tried this action, is under such disabilities

as are mentioned in section 953 of the Revised Statutes

of the United States, as amended on the 5th day of June,

190O, and that said Honorable Arthur H. Noyes has been

removed from his office as such Judge, and for that rea-

son is unable to sign and settle said bill of exceptions;

And it further appearing that all the evidence and pro-

ceedings in said cause were taken down in stenographic

notes and the same has been reduced to typewriting, and

by means of which the undersigned Judge is able to de-

termine whether or not said bill of exceptions is a true

bill of exceptions, and the same having been considered

by the undersigned, said bill of exceptions is found to

be true and the same is hereby allowed and settled and

signed by me as a true bill of exceptions of defendant in

the above-entitled action, and I hereby certify tbat the

said bill of exceptions is true.

It is further ordered that said bill of exceptions be re-

filed as of this day by the clerk.
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Done in open court this 14th day of July, 1902.

JAMES WICKERSHAM,

Judge of the United States District Court, District of

Alaska, Second Division.

[Endorsed] : No. SO. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co. (a Cor-

poration), Defendant. Bill of Exceptions. Filed iu the

office of the clerk of the U. S, District Court, Alaska, Sec-

ond Division, at Nome, Alaska, May 13, 1002. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, June 6, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. Filed in

the office of the clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, July 11, 1902. II. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. (Keflled

as per order of Court as of this day.)

United States District Court, 1
^ss.

District of Alaska, Second Division.
J

I, George V. Borchsenius, clerk of the United States

District Court for the District of Alaska, Second Di-

vision, do hereby certify that I have compared the fore-

going copy with the original orders settling bill of ex-

ceptions in the action entitled A. Dinkelspiel, plaintiff,

vs. Alaska Commercial Co., a Corporation, defendant,
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now on file and of record in my office at Nome, in the

District of Alaska, and that the same is a true and per-

fect transcript of said original and of the whole thereof.

Witness my hand and the seal of said Court, this 15th

day of July, A. I). 190-2.

[Seal] GEO. V. BORCHSENIUS,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed]: No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., Defend-

ant. Certified Copy of Orders Settling Bill of Excep-

tions.

No. 858. United States Circuit Court of Appeals for

the Ninth Circuit. Alaska Commercial Co. vs. A. Dinkel-

spiel. Certified Copy of Orders of U. S. District Court

Settling Bill of Exceptions. Filed July 31, 1902. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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In the United States District Court, in and for the District

of Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY

(a Corporation),

Defendant /

Petition for Writ of Error.

Alaska Commercial Company, the defendant in the

above-entitled cause, feeling himself aggrieved by the

verdict of the jury and the judgment entered on the 23d

day of April, 1902, conies now by the undersigned, its

attorneys, and petitions said Court for an order allow-

ing said defendant to prosecute a writ of error to the Hon-

orable United States Circuit Court of Appeals for the

Ninth Circuit, under and according to the laws of the

United States in that behalf made and provided; and

that also an order be made fixing the amount of security

which defendant shall give and furnish upon said writ

of error, and that upon the giving of such security all

further proceedings in this court be suspended and

stayed, until the termination of said writ of error by the

said Circuit Court of Appeals.

And your petitioner will ever pray,

June 6th, 1902.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendants.
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Service of copy of within petition for order allowing

appeal admitted this 6th day of June, 1902.

C. S. HANNUM,
Attorney for Plaintiff.

[Endorsed] : No. 80. In the United States District

Court, for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

Defendant. Petition. Filed in the office of the clerk

of the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska, June G, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

Tit the rutted States District Court, in and for the District

of Alaska, Second Division.

A. DINKEiLSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COM-

PANY (a Corporation),

Defendant. '

Assignment of Errors.

Comes now the defendant Alaska Commercial Com-

pany and files the following assignment of errors upon

which said defendant will rely in the prosecution of its

writ of error in the above-entitled cause:

1.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-
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sel: "Made by whom?" And in allowing said plaintiff

over defendant's objection to testify, that a paper writ-

ing marked Plaintiff's Identification "D" was made by

one Hugo Piatt.

2.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-

sel: "At whose request was the paper made?" And in

allowing said plaintiff over defendant's objection to tes-

tify that Plaintiff's Identification "D" was made by Hugo

Piatt at the request of plaintiff.

3.

The Court erred in overruling defendant's objection

to the following question asked of plaintiff by his coun-

sel: "State whether or not at the time he had these pa-

pers marked Plaintiff's Exhibits 'A,' 'B,' and 'C,' from

which to make this copy." And in allowing said plain-

tiff, over defendant's objection, to testify that Hugo

Piatt has at the time of making Plaintiff's Identification

"D" Plaintiff's Exhibits "A," "B," and "C."

4.

The Court erred in overruling and denying the follow-

ing question propounded to the witness, Colin Beaton, by

defendant: "What at that time, if you know, was the

system or practice of the company with reference to re-

ceiving packages for safekeeping as to the amounts

stated in the receipts?"

To which question witness was expected to answer

as follows:
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That at the time plaintiff made his deposits with the

defendant for safekeeping it was the practice of the com-

pany in receiving packages for safekeeping to not exam-

ine the contents of such packages, nor ascertain the

value thereof; but that it was the defendant's practice

and custom upon receiving packages for safekeeping to

write in the receipts therefor given to the depositor what

the depositor stated to the defendant the packages con-

tained.

5.

The Court erred in overruling and denying the follow-

ing question propounded to the witness, Colin Beaton, by

the defendant:

"Do you know what charges, if any, were made by the

company on packages kept there for safekeeping?"

To which question witness was expected to answer

as follows:

That the defendant did not charge depositors leaving

packages or valuable with it for safekeeping, anything

for taking care of and keeping such packages or valua-

bles for them; but that said defendant simply kept and

cared for packages and valuable left for safekeeping

with it for the accommodation of those leaving such

packages and valuables, and at their risk. That defend-

ant did not charge plaintiff for the taking care of and the

keeping of any packages deposited with the defendant,

nor did defendant receive anything from plaintiff for so

doing; and that all deposits made by plaintiff with the

defendant for safekeeping was for plaintiff's accommo-

dation and at his risk.
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6.

The Court erred in permitting plaintiff's counsel, upon

argument to the jury, over defendant's objection, to com-

ment upon Plaintiff's Identification "D," as being a part

of the evidence of this action.

7.

The Court erred in permitting plaintiff's counsel, upon

argument to the jury, over defendant's objection, to ex-

hibit Plaintiff's Identification "D," to the jury, and to

read extracts therefrom.

The Court erred in sending with the jury to the jury-

room with the other exhibits in this action Plaintiff's

Identification "D," when the jury was retiring to con-

sider its verdict.

9.

The Court erred in allowing the jury to consider Plain-

tiff's Identification "D" as a part of the evidence of this

action, while deliberating upon their verdict.

10.

The Court erred in refusing to give the following in-

struction asked for by the defendant:

"A bailment is a delivery of a thing in trust for some

special object or purpose, upon a contract, expressed or

implied, to conform to the object or purpose of the trust.

Bailments are properly divisible into three kinds: 1.

Those in which the trust is exclusively for the benefit of

the bailor, or of a third person. 2. Those in which the

trust is exclusively for the bailee; and 3. Those in which
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the trust is for the benefit of both parties, or one of them,

and of a third party.

In bailments of the first class (those for the exclusive

benefit of the bailor) only slight care is required of the

bailee, and the bailee is liable in case of loss of the prop-

erty, only if he has acted with gross negligence in regard

to it.

In bailments of the second class, the bailee is required

to use ordinary care and is liable for ordinary negligence;

and in those of the third class, the bailee is required to

use the highest care and is liable for slight negligence."

11.

The Court erred in refusing to give the following in-

struction asked for by the defendant: *

"The deposit of golddust in controversy in this action

by the plaintiff with the defendant constituted a bail-

ment of the first class and the defendant will be liable to

the plaintiff for the loss of the property if it be shown to

have acted in a grossly negligent manner in reference to

it; otherwise the defendant is not liable. But what is

care or negligence of a particular degree in regard to cer-

tain property, is a question of fact depending upon the

nature and value of the property, the customs of trade

and the course of business in regard to it, the danger of

loss and other circumstances of the case.

12.

The Court erred in refusing to give the following in-

struction asked for by the defendant:

"Negligence is not to be presumed. It is a question of

fact, to be established by evidence, as are other facts, and
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the onus of establishing it is on the party who alleges its

existence. The defendant is bound to show that it used

some care in its custody of the property, and if it shows

that it dealt with it in the usual manner of dealing with

property of that character the plaintiff cannot recover for

its loss."

13.

The Court erred in giving the following instructions

during the course of the charge to the jury:

"This action is brought, gentlemen, for the recovery of

three specific items, three deposits made by the plaintiff

with the defendant for safekeeping. It is admitted that

the three articles were received, that the three packages

were received by defendant, but it is put in issue here as

to whether the amounts claimed by the plaintiff is the

true amount.

If you are satisfied that the amount of golddust so de-

posited by plaintiff with the defendant was the amount

of two hundred and eight and five-tenths ounces; that the

defendant received the same for safekeeping, and that it

has not been returned to the plaintiff, then your verdict

should be for the return of the property, or in case it can-

not be returned for its value, at the rate of sixteen dol-

lars per ounce, which the testimony in this case shows

without contradiction was its value.

The second item claimed is an envelope containing cur-

rency to the amount of two hundred and forty dollars-

If you are satisfied from the evidence that the envelope

contained two hundred and forty dollars, as testified to

by the, plaintiff, and that the envelope with its contents

has not been returned by the defendant to the plaintiff,
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then your verdict should be for the return of the envelope

with its contents, or1 in case it cannot be returned, for its

value.

The third item was a bag of gold coin of the United

States and plaintiff claims that the amount of gold con-

tained in that bag was four hundred and twenty-five dol-

lars. If you are satisfied that that bag contained that

amount when deposited with the defendant by the plain-

tiff, and that the defendant has not returned the same to

the plaintiff, then the plaintiff is entitled to a verdict

from your hands for the return of the bag or sack of gold

coin, or in case that cannot be returned, for its value."

14.

The Court erred in giving the following instructions

during the course of the charge to the jury:

"There has been some evidence introduced here, gen-

tlemen, with regard to a bag of golddust amounting to

some twenty-two or three and some odd dollars. The

evidence on the part of the plaintiff shows that what has

been termed his open account with the defendant has

been wholly and entirely closed and he brings this action

for the amount of his special deposits three of them made

with the defendant for safekeeping."

15.

The Court erred in overruling defendant's motion to set

aside the verdict of the jury for that it was not in form re-

quired by law.

16.

The Court erred in overruling defendant's motion to set

aside the verdict of the jury for that said verdict provided
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for interest upon the sum awarded plaintiff from July

21st, 1900.

17.

The Court erred in overruling defendant's motion for a

new trial.

18.

The Court erred in rendering judgment against said

defendant.

19.

The Court erred in rendering judgment in favor of said

plaintiff and against the defendant for interest on the

sum of $4,003 from July 21st, 1900.

Wherefore the said defendant prays that said judg-

ment of the United States District Court of the District

of Alaska, Second Judicial Division, in this action be re-

versed and that said District Court of the District of

Alaska, Second Judicial Division be directed to grant a

new trial of said cause.

CHAS. S. JOHNSON,
ALFRED J. DALY,

Attorneys for Defendant.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company,

a Corporation, Defendant. Assignment of Errors. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, June

6th, 1902. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.
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/// the United States District Court in and for the District of

Alaska, Second Division. >

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Order Allowing Writ of Error.

The defendant, Alaska Commercial Company, having

this day filed its petition for a writ of error from the ver-

dict of the jury and the judgment thereon made and en-

tered in the above-entitled action by the said District

Court against it, to the United States Circuit Court of Ap-

peals in and for the Ninth Circuit, and having filed there-

in an assignment of errors, within due time, and having

prayed that an order be made fixing the amount of secur-

ity which defendant shall give and furnish on said writ

of error and that upon the giving of said security all fur-

ther proceedings of this Court be suspended and stayed

until the determination of said writ of error by said Cir-

cuit Court of Appeals.

It is hereby ordered that a writ of error be and it here-

by is allowed to have reviewed in the United States Cir-

cuit Court of Appeals for the Ninth Circuit, the judgment

heretofore entered herein.
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That the amount of security on said writ of error be,

and it is hereby fixed at six thousand (6,000) dollars.

And it is further ordered that upon said defendant fil-

ing with the clerk of this Court a good and sufficient bond

in said sum, that if the said Alaska Commercial Com-

pany, a corporation, plaintiff in error, shall prosecute

said writ of error to effect, and answer all damages and

costs if he fails to make good his plea, then said obliga-

tion to be void, else remain in full force and virtue, said

bond to be approved by the Court, and all further pro-

ceedings in this Court be and they hereby are stayed and

suspended until the termination of said writ of errors by

said United States Circuit Court of Appeals for the Ninth

Circuit.

Dated, Nome, Alaska, this 6th day of June, 1902.

JAMES WICKERSHAM,
Judge of the United States District Court for the District

of Alaska, Second Division.

[Endorsed] : In the United States District Court for

the District of Alaska, Second Division. A. Dinkelspiel,

Plaintiff, vs. Alaska Commercial Co., a Corporation, De-

fendant. Order. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division, at

Nome, Alaska, June 6, 1902. H. G. Steel, Clerk. By H.

C. Gordon, Deputy Clerk.
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hi the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,

Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendants

Supersedeas Bond.

Know all men by these presents, that we, Alaska Com-

mercial Company, a corporation, as principal, and John

M. May, J. B. Harris, P. E. Dagget, S. J. Call, J. E . Crane

and C. E Kelly, as sureties, all of the town of Nome, Dis-

trict of Alaska, are held and firmly bound unto A. Dinkel-

spiel, plaintiff above named in the sum of six thousand

dollars (G,000) to be paid to the said A. Dinkelspiel, his

executors or administrators, to which payment well and

truly to be made we bind ourselves, and each of us jointly

and severally, and our and each of our heirs, executors,

administrators or assigns, jointly and severally, firmly by

these presents.

Sealed with our seals and dated this Gth day of June,

A. D. 1902.

Whereas, the above-named defendant, Alaska Commer-

cial Company, a corporation, has sued out a writ of error

to the United States Circuit Court of Appeals for the

Ninth Circuit to reverse the judgment rendered against
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him in the above-entitled case by the said United States

District Court for the District of Alaska, Second Division.

Now, therefore, the condition of the above obligation

is such that if the above-named Alaska Commercial Com-

pany, a corporation, shall prosecute said writ to effect

and answer all costs and damages, if he shall fail to

make good his plea, then this obligation to be void, other-

wise to remain in full force and virtue.

ALASKA COMMERCIAL COMPANY, [Seal]

By OTTO W. CARLSON, Agent.

CHAS. E. KELLY. [Seal]

J. E. CRANE. [Seal]

F. E. DAGGETT. [Seal]

JOHN M. MAY- [Seal]

JOHN B. HARRIS. [Seal]

S. J. CALL. [Seal]

United States of America,
]

' Uss.

District of Alaska- J

John M. May, J., B. Harris, F. E. Daggett, S. J. Call,

J. E. Crane and C. E. Kelly, being first duly sworn, each

for himself, and not one for the other, deposes and says:

That he is one of the sureties named in the foregoing

bond, and a resident of Nome in the District of Alaska;

that he is not an attorney at law, marshal, deputy mar-

shal, commissioner, clerk of any court or other officer of

any court, and is worth the sum of two thousand (2,000)
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dollars over and above all debts and liabilities and exclu-

sive of property exempt from execution.

CHAS. E. KELLY.

J. E. CRANE.

J. B. HARRIS.

F. E. DAGGETT.

JOHN M. MAY.

S. J. CALL.

Subscribed and sworn to before me this Gth day of

June, 1902.

[Seal] ALFRED J. DALY,
Notary Public in and for the District of Alaska, Residing

at Nome.

The within bond is hereby approved this Gth day of

June, A. D. 1902.

JAMES WICKERSHAM,
United States District Judge of the District Court of the

District of Alaska, Second Division.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Company

(a Corporation), Defendant. Supersedeas Bond. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska, June

6, 1902. H. G. Steel, Clerk. By H. C. Gordon, Deputy

Clerk.
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In the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

vs.

ALASKA COMMERCIAL COMPANY
(a Corporation),

Defendant.

Stipulation as to What Record Shall Contain.

It is hereby stipulated by and between Milroy, Han-

num & Milroy, attorneys for plaintiff, and defendant in

error and Charles S. Johnson, Esq., and A. J. Daly, Esq.,

attorneys for defendant and plaintiff in error, that the

record in said above-entitled cause to be transmitted by

the clerk of this court to the United States Circuit Court

of Appeals for the Ninth Circuit, in pursuance to a writ

of error issued in this cause, and which shall constitute

the record of said cause upon a review of the same in said

Appellate Court shall be and consist of the following

papers and records, to wit: Complaint; summons; motion

to strike complaint from record; motion to strike parts

of complaint; amended complaint; answer; reply; ver-

dict; judgment; bill of exceptions; petition for writ of

error; assignment of errors; order allowing writ of error;

supersedeas bond; stipulation as to what record shall
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contain; stipulation for time to file record and order ex-

tending time to file record.

C. S. HANNUM,
Attorneys for Plaintiff and Defendant in Error.

CHAS. S. JOHNSON, and

A. J. DALY,

Attorneys for Defendant and Plaintiff in Error.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Stipulation. Filed in the office of the Clerk of

the United States District Court, Alaska, Second Divi-

sion, at Nome, Alaska, June 14, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.

In the United IStatcs District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL,
Plaintiff,

j

vs.

ALASKA COMMERCIAL COMPANY

(a Corporation),

Defendant.

Stipulation Extending Time to File Record.

It is hereby stipulated by and between Milroy, Han-

num & Milroy, attorneys for plaintiff, and Charles S.

Johnson, Esq., and Alfred J. Daly, Esq., attorneys for
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defendant, that on account of the distance and uncer-

tainty of communication existing between the City of

Nome, Alaska, and the City of San Francisco, California,

that the time for filing the record of the above-entitled

cause in the United States Circuit Court of Appeals for

the Ninth Circuit, be extended until the 15th day of

July, A. D., 1902.

Dated at Nome, Alaska, June 14th, 1902,

C. S. HANNUM,

Attorney for Plaintiff.

CHAS. S. JOHNSON,

ALFRED J. DALY,

Attorneys for Defendant.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Stipulation. Filed in the office of the Clerk

of the United States District Court, Alaska, at Nome,

Alaska, June 14, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk.
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In the United States District Court in and for the District of

Alaska, Second Division.

A. DINKELSPIEL, \

Plaintiff
|

VS.

ALASKA COMMERCIAL COMPANY

(a Corporation), i

Defendant.

Order Extending Time to File Record.

Upon filing the stipulation of plaintiff and defendant

that the time for filing the record in the above-entitled

case in the United States Circuit Court of Appeals for the

Ninth Circuit, be extended until July 15th, 1902, and said

stipulation having been filed in this court and con-

sidered by this Court, and it appearing to the Court that

on account of the distance and uncertainty of conimuni-

cation between the city of Nome, Alaska, and the city of

San Francisco, California, that an order* should be made

in pursuance to said stipulation, and the Court being

fully advised in the premises, it is hereby ordered that

the time for filing the record of the above-entitled cause

in the United States Circuit Court of Appeals for the
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Ninth Circuit be, and the same is, hereby extended until

July 15th, 1902.

Nome, Alaska, June 14th, 1902.

JAMES WICKERSHAM,
United States District Judge.

[Endorsed] : No. 80. In the United States District

Court for the District of Alaska, Second Division. A.

Dinkelspiel, Plaintiff, vs. Alaska Commercial Co., De-

fendant. Order. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska, June 11, 1902. H. G. Steel, Clerk. By

H. C. Gordon, Deputy Clerk.

Clerk's Certificate to Transcript.

United States of America,

District of Alaska 7
I, Harry G. Steel, clerk of the United States District

Court for the District of Alaska, Second Division, do

hereby certify that the foregoing transcript contains full,

true and correct copies' of the following papers and

records, and of the whole thereof, to wit:

Complaint, summons, motion to strike complaint from

record, motion to strike parts of complaint, amended

comnlaint, answer, reply, verdict, judgment, bill of ex-

ceptions, petition for writ of error, assignment of errors,

order allowing writ of error, supersedeas bond, stipula-

tion as to what record shall contain, stipulation for time
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And I further certify that the original citation and

writ of error are hereto attached.

In witness whereof, I have hereunto set my hand and

affixed the seal of the said Court at Nome, Alaska, this

20th day of June, A. D., 1902.

[Seal] H. G STEEL,

Clerk.

By Harry C. Gordon,

Deputy Clerk.

Nome, Alaska, June 16th, 1902.

Received of Alaska Commercial Company, defendant

appellant, twenty-nine and 50-100 dollars ($29.50), in

payment for within transcript of record and certificate.

H. G. STEEL,

Clerk.

By H. C. Gordon,

Deputy.

[Endorsed] : No. 858. In the United States Circuit

Court of Appeals for the Ninth Circuit. The Alaska

Commercial Company (a Corporation), Plaintiff in Error,

vs. A. Dinkelspiel, Defendant in Error. Transcript of

Record. Upon Writ of Error to the United States Dis-

trict Court for the District of Alaska, Second Division.

Filed July 9, 1902.

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




